
 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 1

GOVERNMENT 
OF 

THE DISTRICT OF COLUMBIA 
 

+ + + + + 
 

BOARD OF ZONING ADJUSTMENT 
 

+ + + + + 
 

PUBLIC HEARING 
 

+ + + + + 
 

TUESDAY 
 

JULY 21, 2009 
 

+ + + + + 
 
            The Regular Public Hearing convened 
in Room 220 South, 441 4th Street, N.W., 
Washington, D.C., 20001, pursuant to notice at 
9:30 a.m., Marc D. Loud, Chairperson, presiding. 
 
BOARD OF ZONING ADJUSTMENT MEMBERS PRESENT: 
 
      MARC D. LOUD, Chairperson 
      SHANE L. DETTMAN, Vice Chairperson (NCPC) 
      MEREDITH MOLDENHAUER, Member 
 
ZONING COMMISSION MEMBERS PRESENT: 
 
      ANTHONY G. HOOD, Chairperson 
      MICHAEL G. TURNBULL, FAIA, Commissioner 
              (OAC) 
 
OFFICE OF ZONING STAFF PRESENT: 
 
      CLIFFORD MOY, Secretary 
      BEVERLEY BAILEY, Sr. Zoning Specialist 
      JOHN NYARKU, Zoning Specialist 
 
 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia
CASE NO.Transcript

EXHIBIT NO.null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia
CASE NO.Transcript

EXHIBIT NO.null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia
CASE NO.Transcript

EXHIBIT NO.null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia
CASE NO.Transcript

EXHIBIT NO.null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 2

D.C. OFFICE OF THE ATTORNEY GENERAL PRESENT: 
 
      MARY NAGELHOUT, ESQ. 
      LORI MONROE, ESQ. 
 
D.C. DEPARTMENT OF TRANSPORTATION 
 
      CHRIS DELFS 
 
OFFICE OF PLANNING STAFF PRESENT: 
 
      JOEL LAWSON 
      STEPHEN MORDFIN 
      MATT JESICK 
      DAN EMERINE 
      MICHAEL GIULIONI 
      PAUL GOLDSTEIN 
 
            The transcript constitutes the 
minutes from the Public Meeting held on July 21, 
2009. 
 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 3

 T-A-B-L-E  O-F  C-O-N-T-E-N-T-S 
 
APPLICATION NO. 17949......................11 
Mohammed Sikder, owner.....................15 
Office of Planning, Matt Jesick............18 
ANC 7C report, Commissioner Mary Gaffney...26 
Party in Opposition, Carolyn Bradley.......50 
Closing remarks of applicant...............66 
Set for deliberation September 15th .......77 
 
APPLICATION NO. 17945......................77 
Mohammed Sikder, owner.....................77 
Office of Planning, Michael Giulioni.......86 
Closing remarks of applicant...............94 
Set for deliberation July 28 
 
APPLICATION NO. 17946.....................100 
Kate M. Olson, Greenstein, Delorme & Lucks 
 representing applicant ..............103 
Witnesses: 
 Minister Gene Cooper ................108 
 Jania Otey ..........................112 
Office of Planning, Steven Mordfin........114 
Closing remarks of applicant..............118 
Vote:  Four-zero-one to grant the application
..........................................125 
 
APPLICATION NO. 17916 - Withdrawn.........133 
 
APPLICATION NO. 17925.....................135 
Postponed until November 24 
 
APPLICATION NO. 17923.....................138 
Peter Clare...............................139 
Office of Planning, Michael Giulioni......142 
Vote: Four-zero-one to grant the 
application as amended....................157 
 
 
 
 
 
 
 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 4

 
APPLICATION NO. 17944.....................158 
Allison Prince, Pillsbury Winthrop Shaw 
 Pittman ............................163 
Witnesses: 
 Katherine Schantz, applicant ........184 
 Bill Tennis, Vice Chair of Board of 
  Trustees ......................192 
 Peter Braun, Director of Operations .202 
 Martin J. Wells, Wells & Associates, 
  traffic consultant ............222 
Office of Planning, Dan Emerine...........245 
Office of Planning, Joel Lawson...........255 
Parties in Support 
 Cary Ridder .........................260 
 John Ablon ..........................302 
 Kakali Banerjee .....................288 
Commissioner Ann Haas, ANC 3D.............306 
Closing remarks of applicant..............312 
 
APPLICATION NO. 17825.....................333 
Richard Aguglia, representing the applicant340 
Monty Berhane, General Manager of applicant343 
Erwin Andres, Gorove/Slade Associates, Inc, 
 traffic consultant ..................353 
Bill Maiden, Maiden & Associates Architects, 
 architect for the project 
Closing remarks of applicant..............451 
Office of Planning, Paul Goldstein........384 
DDOT, Chris Delfs.........................394 
Commissioner Bill Schultheiss, ANC 6A.....403 
Parties in Support 
 Former Councilmember John Ray .......457 
Parties in Opposition 
 Aryeh Fishman .......................460 
 Scott Magnuson ......................465 
 Meryl Heyliger ......................469 
 Mary Bakota .........................472 
Set for September 15, 2009 for deliberation 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 5

 P-R-O-C-E-E-D-I-N-G-S 1 

 9:57 a.m. 2 

  BZA CHAIR LOUD:  This hearing will 3 

please come to order. 4 

  Good morning again, ladies and 5 

gentlemen.   6 

  This is the July 21, 2009 Public 7 

Hearing of the Board of Zoning Adjustment of the 8 

District of Columbia.  My name is Marc Loud, 9 

Chairperson. Joining me today are Vice Chair Shane 10 

Dettman representing the National Capital Planning 11 

Commission.  Our new BZA Mayoral Appointee 12 

Meredith Moldenhauer.  Welcome to the BZA. 13 

Chairman Anthony Hood representing the Zoning 14 

Commission 15 

  And to Ms. Moldenhauer's left is Mr. 16 

Clifford Moy, Secretary of the BZA.  Ms. Mary 17 

Nagelhout of the Office of Attorney General.  And 18 

Beverley Bailey, Zoning Specialist in the Office 19 

of Zoning.   20 

  Copies of today's hearing agenda are 21 

available to you and are located to my left in the 22 
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wall bin near the door.   1 

  Please be advised that this proceeding 2 

is being recorded by a court reporter and is also 3 

webcast live.  Accordingly, we must ask you to 4 

refrain from any disruptive noises or actions in 5 

the hearing room.   6 

  When presenting information to the 7 

Board, please, turn on and speak into the 8 

microphone, first stating your name and home 9 

address.  When you are finished speaking, please 10 

turn your microphone off so that your microphone 11 

is no longer picking up sound or background noise. 12 

  All persons planning to testify either 13 

in favor or in opposition are to fill out two 14 

witness cards.  These cards are located to my left 15 

on the table near the door and on the witness 16 

tables.  Upon coming forward to speak to the 17 

Board, please, give both cards to the reporter 18 

sitting to my right. 19 

  The order of procedure for special 20 

exceptions and variances is:   21 

  First, statement and witnesses of the 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 7

applicant;   1 

  Second, government reports, including 2 

the Office of Planning, the Department of Public 3 

Works, et cetera;   4 

  Third, the report of the Advisory 5 

Neighborhood Commission;   6 

  Fourth, parties or persons in support; 7 

  8 

  Fifth, parties or persons in 9 

opposition, and;   10 

  Finally, the closing remarks of the 11 

applicant. 12 

  Pursuant to Sections 3117.4 and 3117.5 13 

the following time constraints will be maintained: 14 

   15 

  The applicant, appellant, persons and 16 

parties, except an ANC in support including 17 

witnesses, are allotted 60 minutes.  And that's 60 18 

minutes collectively: 19 

  The appellee, persons and parties, 20 

except an ANC in opposition including witnesses 21 

are allotted 60 minutes.  And again, that is 60 22 
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minutes collectively;   1 

  And then finally individuals  witnesses 2 

are given 3 minutes. 3 

  These time restraints do not include 4 

cross examination and/or questions from the Board. 5 

  6 

  Cross examination of witnesses is 7 

permitted by the applicant or parties only.  The 8 

ANC within which the property is located is 9 

automatically a party in a special exception or 10 

variance case. 11 

  Nothing prohibits the Board from 12 

placing reasonable restrictions on cross 13 

examination, including relevance, asked and 14 

answered, time limits and limitations on the scope 15 

of cross examination, et cetera. 16 

  The record will be closed at the 17 

conclusion of each case, except for any material 18 

specifically requested by the Board.  The Board 19 

and the staff will specify at the end of the 20 

hearing exactly what is expected and the date when 21 

the persons must submit the evidence to the Office 22 
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of Zoning.  After the record is closed, no other 1 

information will be accepted by the Board. 2 

  The Sunshine Act requires that the 3 

Public Hearing on each case be held in the open 4 

before the public.  The Board may, consistent with 5 

its Rules of Procedure and the Sunshine Act, enter 6 

Executive Session during or after the Public 7 

Hearing on a case for purposes of reviewing the 8 

record or deliberating on the case. 9 

  The decision of the Board in contested 10 

cases must be based exclusively on the public 11 

record.  To avoid any appearance to the contrary, 12 

the Board requests that persons present not engage 13 

the members of the Board in conversation. 14 

  Please turn off all beepers and cell 15 

phones at this time so as not to disrupt these 16 

proceedings. 17 

  The Board will now consider any 18 

preliminary matters.  Preliminary matters are 19 

those which relate to whether a case will or 20 

should be heard today, such as requests for 21 

postponement, continuance or withdrawal or whether 22 
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proper and adequate notice of the hearing has been 1 

given.  If you are not prepared to go forward with 2 

a case today or if you believe that the Board 3 

should not proceed, now is the time to raise such 4 

a matter. 5 

  Does the staff have any preliminary 6 

matters? 7 

  MS. BAILEY:  Mr. Chairman, good 8 

morning. 9 

  BZA CHAIR LOUD:  Good morning. 10 

  MS. BAILEY:  Members of the Board and 11 

to everyone, good morning. 12 

  Staff does not, Mr. Chairman. 13 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 14 

 Then why don't we proceed with the agenda. 15 

  Would all individuals who are wishing 16 

to testify in this morning's hearings please rise 17 

to take the oath. 18 

  (Witnesses sworn.) 19 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 20 

  Can you call the first case, Ms. 21 

Bailey. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 11

  MS. BAILEY:  Thank you, Mr. Chairman. 1 

  Application 17949 is the application of 2 

M. Sikder, and it's pursuant to 11 DCMR ' 3103.2. 3 

It's for a variance from the lot width 4 

requirements under section 401, to construct a 5 

one-family semi-detached dwelling in the R-2 6 

District at premises 410 57th Street, Northeast, 7 

Square 5229, Lot 800. 8 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 9 

  Can the parties come forward for that 10 

case. 11 

  Good morning, Mr. Sikder. 12 

  Is the ANC present this morning?  Okay. 13 

  Good morning, again, Mr. Sikder. 14 

  Before you start, we've reviewed the 15 

pleadings that you've submitted and the various 16 

reports that were submitted as well.  And having 17 

reviewed some of what both OP noted and our own, I 18 

guess, observations on the record there are a 19 

couple of areas of relief that were requested that 20 

we don't think that you need to request, that we 21 

don't think that you need to meet.  And so, 22 
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obviously, if they're not required, it would make 1 

your burden of evidence this morning a little less 2 

by you not going into those areas. 3 

  Specifically, we're talking about lot 4 

width relief.  You had requested lot width relief 5 

I think because you had interpreted the 6 

regulations as requiring a 30 foot wide lot.  But 7 

our interpretation of the regs are that, and we're 8 

looking at section 199 where its interpreted is 9 

that you can measure your lot width by the 10 

perpendicular lot line which in this case is 30 11 

feet.  For the R-2 you can measure in that manner. 12 

 And so we don't think that you need relief from 13 

the lot width requirement. 14 

  Secondly, we don't think that you need 15 

relief from the minimum lot frontage requirements 16 

of section 401.6 because as we interpret that 17 

regulation it applies to all lots created after, I 18 

believe, 1966, is it?  After 1966.  And the record 19 

suggests that your lot was created at the turn of 20 

the century, am I correct?  I think at the turn of 21 

the century. 22 
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  So what we'd be looking at then is: 1 

Relief from the rear yard, section 404; relief 2 

from the stand alone semi-detached unit, section 3 

405.3, and;  I believe relief from the side yard, 4 

section 405.9. 5 

  Let me just ask Board members if there 6 

are any additional clarifications.  Okay.  Sure.  7 

Good morning. 8 

  MR. JESICK:  Good morning, Mr. 9 

Chairman, members of the Board.  My name is Matt 10 

Jesick.  I'm with the Office of Planning. 11 

  Regarding the section 401.6, the 12 

minimum lot frontage, the unusual thing about the 13 

applicant's lot is that it was created over 100 14 

years ago but only as tax lot.  In order to get a 15 

building permit you would need to make that a 16 

record lot.  So it would be created today as a 17 

record lot. And that's why we felt that that area 18 

of relief was necessary. 19 

  BZA CHAIR LOUD:  Thank you.  Let me 20 

just ask our corporate counsel to weigh in for a 21 

brief moment on that issue of the distinction 22 
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between it being created as a tax lot at the turn 1 

of the century versus in effect its not a record 2 

lot yet, correct?  Okay.  It's not a record lot 3 

yet.   4 

  MS. NAGELHOUT:  I would defer to OP on 5 

that.  They know more about it than I do, but it 6 

sounds reasonable to me. 7 

  BZA CHAIR LOUD:  Okay.  Then why don't 8 

we do this:  You came prepared to make that case 9 

anyway.  And so why don't we leave that in as an 10 

area of relief and you can continue to make the 11 

case for the 401.6 relief as well.  Okay? 12 

  And with that, you can begin whenever 13 

you're ready. 14 

  MR. SIKDER:  Good morning, Mr. Chairman 15 

and Board members. 16 

  My name is Mohammed Sikder.  And I live 17 

in -- my address is 6660 Tennyson Drive, McLean, 18 

Virginia.  And I'm the owner of this property at 19 

the address of 410 57th Street, Northeast. 20 

  Currently this lot is vacant.  And as a 21 

matter-of-right I do want to build a house.  And 22 
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I'm applying as a variance -- I need a variance 1 

for the side yard and the frontage.  And, yes, 2 

that's basically two -- two variance we are 3 

looking for. 4 

  As I stated in my statement that the 5 

property is unique by the exceptional narrowness, 6 

shallowness, shape and topography or other extra 7 

ordinary exceptional situation.   8 

  And this property is unique because of 9 

an exceptional circumstance in that the lot was 10 

created prior to 1958, the Zoning Regulations.  11 

The new regulations created dimensions for lot 12 

sizes and lot width that were greater than those 13 

of existing lot.  And existing properties are 14 

already developed and in separate measurement, so 15 

there is no opportunity to combine this lot to 16 

create a conforming lot. 17 

  And by reason of the aforementioned 18 

unique and exceptional condition of the property, 19 

the strict application of the Zoning Regulation 20 

will result in peculiar and exceptional practical 21 

difficulties or exceptional and undue hardship 22 
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upon the owner of the property. 1 

  We have a practical difficulty because 2 

of lot width cannot be expanded because of 3 

adjacent lot have different ownership.  And this, 4 

by building this house, it will not be any public 5 

burden because we are going to have parking in the 6 

back of this lot.  And also the house also become 7 

consistent with the other houses nearby since its 8 

only a two story structure and it will not limit 9 

the light and the air of adjacent properties, or 10 

to other dwellings in the neighborhood. 11 

  And regarding the ANC meeting, I 12 

attended the ANC meeting and I explained my 13 

situation.  I mean, I think the ANC members are 14 

here.  They will let us know what exactly their 15 

position.   16 

  And at this moment, I mean I'm to end 17 

and if you have any other question, I would 18 

explain later on. 19 

  BZA CHAIR LOUD:  Thank you, Mr. Sikder. 20 

 Let me see if Board members have any questions 21 

for you. 22 
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  Just so you're updated, the ANC did 1 

submit a report.  It's our Exhibit 23.  Do you 2 

have a copy of that report?  Okay.   3 

  Is there a way we can get Mr. Sikder a 4 

copy this morning? 5 

  And when we get to the part of the 6 

proceedings where the ANC would give its report, 7 

I'm going to follow the appropriate procedures to 8 

have the report admitted into the record. It did 9 

not meet the seven day time line, so Board members 10 

will have to discuss whether we want to waive our 11 

rule and then assuming we do waive the rule, we'll 12 

admit it in and I'll read it on the record so 13 

you'll have an opportunity to respond to it. 14 

  Board members, were there any questions 15 

for Mr. Sikder this morning? 16 

  Okay.  Why don't we turn then to the 17 

Office of Planning for your report.  Good morning, 18 

again. 19 

  MR. JESICK:  Good morning again, Mr. 20 

Chairman and members of the Board.  My name is 21 

Matt Jesick. 22 
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  In order to develop as proposed, the 1 

application requires a few areas of variance 2 

relief.  And I will briefly go through the three 3 

part variance test analysis that the Office of 4 

Planning did to reach its recommendation. 5 

  First, we felt that the lot did exhibit 6 

some unique or unusual or exceptional 7 

characteristics.  It is certainly an odd shape in 8 

that it gets very narrow towards the front of the 9 

front of lot, whereas it is much wider at the 10 

back.  The lot also has a very narrow frontage on 11 

57th Street, which is certainly unusual. 12 

  And finally, the lot is unusual in its 13 

relationship to other properties.  Much of the 14 

land that comprises the lot is actually located to 15 

the west or behind some of its neighbors. 16 

  And these unusual circumstances lead to 17 

a practical difficulty for the applicant. 18 

  In regards to the lot frontage 19 

variance, the lot would not be able to be 20 

developed if a variance were not granted.  There's 21 

no way to widen the frontage on 57th Street. 22 
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  In regards to the rear yard, I 1 

mentioned that this property has an unusual 2 

relationship to its neighbors.  Indeed, there is a 3 

very small piece of a record lot to the rear of 4 

this lot.  And that technically creates a rear 5 

yard where the house is located on the southern 6 

and western property boundary.  So in order to 7 

minimize impacts to the neighbors the house, we at 8 

the Office of Planning encourage the applicant to 9 

move the house to the south.  But that created the 10 

needed for rear yard relief. 11 

  Similarly, the side yards do not meet 12 

the requirements of the Zoning Regulations.  13 

Again, the Office of Planning encouraged the 14 

applicant to move the house to the south and as 15 

far forward as possible to meet the building line 16 

as closely as possible of the other houses on the 17 

block.  But that resulted in a smaller side yard 18 

on the north of four feet where eight feet is 19 

required.  And it also places the house on the 20 

southern lot line where typically a stand alone 21 

semi-detached house would not be permitted 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 20

according to section 405.3 of the Zoning 1 

Regulations. 2 

  Now regards to the third part of the 3 

test, we feel that these variances will not result 4 

in detriments to the public good.  In fact, as I 5 

said, we worked with the applicant to minimize any 6 

impacts moving the house from its formally 7 

proposed location on the northern property line to 8 

the southern property line and moving it closer to 9 

the street so it is more in keeping with the 10 

neighborhood character. 11 

  So the applicant meets the three part 12 

variance test for the areas of relief that are 13 

noted in our report.  And we recommend approval of 14 

the variances.  And I'd be happy to take any 15 

questions. 16 

  BZA CHAIR LOUD:  Thank you. And good 17 

morning again. 18 

  Let me see if Board members have any 19 

questions for you this morning. 20 

  ZC CHAIR HOOD:  Mr. Chairman, I just 21 

want to ask Mr. Jesick in your proposal that 22 
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you're recommending today about the positioning of 1 

the house, is that also reflected in Exhibit 7?  2 

Your recommendations, is that -- 3 

  MR. JESICK:  No.  Exhibit 7 shows the 4 

old layout.  The new plans that I have, I don't 5 

have an Exhibit number. 6 

  ZC CHAIR HOOD:  Okay.   7 

  MR. JESICK:  Yes, those are the new 8 

plans that the Office of Planning received. 9 

  ZC CHAIR HOOD:  All right.  I have 10 

that.  I was just looking for the same size.  11 

  Okay.  Thank you. 12 

  BZA CHAIR LOUD:  Thank you, Chairman 13 

Hood. 14 

  Are there other questions for the 15 

Office of Planning? 16 

  VICE CHAIRMAN DETTMAN:  Good morning, 17 

Mr. Jesick. 18 

  With respect to the relief under 405.9, 19 

I believe it's an eight yard side yard 20 

requirement, does the strict application of that 21 

particular regulation create a practical 22 
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difficulty on the applicant, which I suppose would 1 

require narrowing the actual house? 2 

  MR. JESICK:  Yes. The house right now I 3 

believe is around 17 feet wide. So if we were to 4 

add another four feet to the side yard, that would 5 

bring it down to 13 feet which I suppose isn't 6 

unheard of in the District for historical houses. 7 

 I'd say for more modern houses, that's pretty 8 

rare. 9 

  VICE CHAIRMAN DETTMAN:  Thank you. 10 

  BZA CHAIR LOUD:  Thank you, Mr. 11 

Dettman. 12 

  Ms. Moldenhauer? 13 

  BOARD MEMBER MOLDENHAUER:  I don't have 14 

any questions. 15 

  BZA CHAIR LOUD:  Okay.  Let me ask one 16 

quick question for you, Mr. Jesick.  Are you aware 17 

of the ANC's report in this matter?  Have you had 18 

an opportunity to review it? 19 

  MR. JESICK:  No. I just handed the ANC 20 

report.  I've not had a chance to review it. 21 

  BZA CHAIR LOUD:  Okay.  It may be 22 
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helpful to take a few moments to review it. There 1 

are a couple of things that they raise that go to 2 

the third prong of the test where there's 3 

substantial detriment to the public good.  And I 4 

wanted to get the Office of Planning's perspective 5 

on it. 6 

  Some of this is not land use stuff.  7 

Like, they talk about it potentially ending up as 8 

rental property; I don't consider that necessarily 9 

a land use issue.  But they do talk about the 10 

design of the proposed dwellings not fitting the 11 

design look of the current homes on 57th Street.  12 

Just wanted to know if the Office of Planning had 13 

an opinion on that allegation or concern raised by 14 

the ANC? 15 

  MR. JESICK:  Well, I think the revised 16 

design is much more in keeping with the homes on 17 

57th Street.  The home that was proposed 18 

originally, I believe was three stories tall.  The 19 

current proposed is for a two story home, which I 20 

think matches most of the homes on 57th Street. 21 

  Also, the home is much closer to 57th 22 
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Street, which you know it can't come the whole way 1 

up to meet the street wall of the existing homes 2 

because of the very narrow width of the lot, but 3 

it as close to the front lot line as possible. 4 

  Also, I believe the design calls for a 5 

brick facade on at least thee 57th Street side 6 

which would match the homes along that street. 7 

  So we felt that the design was fairly 8 

compatible. 9 

  BZA CHAIR LOUD:  Thank you, Mr Jesick. 10 

  Again, Board members, are there any 11 

additional questions for Mr. Jesick?  If not, we 12 

can go on to the ANC report. 13 

  And seeing no questions, did the ANC 14 

arrive yet?  Oh, you're right in front of me.  15 

Good morning.  How are you?  Very good. 16 

  I don't think your microphone is on 17 

yet.  Is it on now?  You've got to push the button 18 

and a green light will come on.  Is it on?  Then 19 

you may want to move it closer to you?  No, we 20 

still can't hear you, and more importantly the 21 

court reporter can't hear you. 22 
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  COMMISSIONER GAFFNEY:  Okay.  The big 1 

light is on. 2 

  BZA CHAIR LOUD:  There we go.  All 3 

right. Good morning. 4 

  COMMISSIONER GAFFNEY:  We have some 5 

neighbors close to this property here. 6 

  BZA CHAIR LOUD:  Okay.  Okay.   7 

  COMMISSIONER GAFFNEY:  Could they come 8 

up also? 9 

  BZA CHAIR LOUD:  Well, I tell you 10 

normally how we do it. 11 

  COMMISSIONER GAFFNEY:  Okay.   12 

  BZA CHAIR LOUD:  If you're representing 13 

the ANC, then you would be given this opportunity 14 

to give the report of the ANC.  And we have an ANC 15 

report at our Exhibit 23.  Then we will ask for 16 

parties or persons that are in support of the 17 

project.  If they're in the audience, they would 18 

come up.  Then we would ask for persons who are in 19 

opposition to the project, they would come up and 20 

each of them would be given three minutes.  21 

  Now if the ANC would like to call them 22 
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as witnesses, you certainly have the opportunity 1 

to do that. But that's a little more involved.  2 

That's a process of you asking them questions and 3 

them responding to the questions you ask and Mr. 4 

Sidker being given an opportunity to cross examine 5 

them and so forth. 6 

  But if they just want to give testimony 7 

in opposition to the project, perhaps they can 8 

hold off for a few more minutes and we can go 9 

through the ANC's report and then we can call them 10 

up. 11 

  COMMISSIONER GAFFNEY:  All right. We'll 12 

go through the procedures that you have planned. 13 

  BZA CHAIR LOUD:  Okay. So are you 14 

representing the ANC?  15 

  COMMISSIONER GAFFNEY:  Yes. 16 

  BZA CHAIR LOUD:  Okay.  So why don't 17 

you state your name and address for the record and 18 

then you can move on to the ANC's report. 19 

  COMMISSIONER GAFFNEY:  My name is Mary 20 

Gaffney.  I'm the ANC Commissioner. And my address 21 

is 328 62nd Street, Northeast, Washington, D.C. 22 
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  BZA CHAIR LOUD:  Good morning again.  1 

And you can feel free to proceed forward. 2 

  COMMISSIONER GAFFNEY:  Mr. Chairman, I 3 

understood this morning that there was a new plan, 4 

and we did not have that at our meeting to 5 

discuss.  I understand that there were some 6 

changes, but we do not have those changes.  And as 7 

we look at the property very carefully, again as 8 

was stated in our letter, the building is not in 9 

compliance with those that are there.  And like 10 

it's unique, and it'll be odd and what have you. 11 

  So we were trying to make sure that the 12 

houses now that are built is in more conformity 13 

with those that are there.   14 

  And we have questions about there's an 15 

alley and everything else there. It's rather odd 16 

and it's nothing but high weeds at this moment.  17 

And the property is not kept up, regardless of who 18 

owns the property.   19 

  And we also felt that when someone is 20 

purchasing a property, especially to build a 21 

house, they should find out the requirements, 22 
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enough footage so that when they buy the property 1 

from the District Government or anyone else, that 2 

they would have enough property to build the type 3 

of housing accommodation that they would like to 4 

have.  And I'm quite sure the ANC or any neighbor 5 

would not have any problems, and we have approved 6 

many houses in our community that were built and 7 

we were pleased with it because we met the owner, 8 

the builder, and they have all the schematic 9 

designs and everything to show us the landscaping 10 

and all that.  We saw nothing like that.  And we 11 

just didn't get real good information. 12 

  We knew what it was and we figured out 13 

some things ourselves.  And with the property 14 

itself, the footage that's needed and whatnot, it 15 

didn't meet the community requests. 16 

  BZA CHAIR LOUD:  Thank you. 17 

  Let me do a couple of things and then 18 

I'm going to see if Board members have questions 19 

and/or if you'd like to ask some questions of Mr. 20 

Sidker. 21 

  First, your ANC, which is ANC 7C, did 22 
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submit what we call a great weight report.  It's 1 

our Exhibit 23.  And in the report you go to -- 2 

it's signed by the Chair Mr. Khaliq Elhillali. 3 

  COMMISSIONER GAFFNEY:  Yes. 4 

  BZA CHAIR LOUD:  Okay.  And it meet the 5 

requirements, the great weight requirements of our 6 

rules.  There was notice, there was a quorum 7 

present, a vote was taken and the full ANC voted 8 

not to approve this project.  So I just wanted to 9 

put that on the record that you met the 10 

requirements for a great weight report. 11 

  Secondly, the report was received by 12 

the Office of Zoning, it looks like, on July 20th. 13 

It's dated July 17 and your meeting was July 7.  14 

And the rules require, section 3115, that the 15 

report be submitted seven days before the hearing. 16 

 So I just wanted to ask you is there a reason why 17 

in this case you did not meet the seven day time 18 

line? 19 

  COMMISSIONER GAFFNEY:  To my knowledge, 20 

I understood that the Chairperson went away. And 21 

the Chairperson told us that he was going to 22 
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submit it the next day.  But I didn't know that he 1 

did not submit it.  Because I did ask the Office 2 

Manager and she said she didn't have any record of 3 

it, and she would contact the Chairperson.  And 4 

the Chairperson, I guess when he came back, he 5 

submitted.  But, yes, I know the rules and 6 

regulations about it. 7 

  BZA CHAIR LOUD:  Okay.  I don't 8 

personally see that as a problem. But the rule 9 

that we would use to weigh the seven day rule 10 

requires that there not be prejudice to any other 11 

party.  So I'm going to ask Mr. Sidker if he would 12 

be opposed in anyway to admission of the ANC 13 

report.  Not so much if you'd be opposed?  Are you 14 

prejudiced in anyway by our admitting this report, 15 

and if so how are you prejudiced? 16 

  MR. SIKDER:  I mean, for me it doesn't 17 

matter.  I mean I would say it is your decision. 18 

  BZA CHAIR LOUD:  Okay.  So let's take 19 

care of that as a procedural matter first.  Let me 20 

just ask this question of Ms. Bailey. 21 

  Do we need to vote on this as a full 22 
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Board or is that a Chair's decision? 1 

  MS. BAILEY:  I think by unanimous 2 

consent, Mr. Chairman, you can decide to accept 3 

the ANC report. 4 

  BZA CHAIR LOUD:  Okay.  All righty. 5 

  Board members. do you have any 6 

objections to us allowing the ANC report in late? 7 

 Or any additional questions. 8 

  BOARD MEMBER MOLDENHAUER:  I would want 9 

to make sure on the record that it's noted that 10 

this should not happen again and that, you know, 11 

obviously you need to be more aware of the timing. 12 

  BZA CHAIR LOUD:  Okay.  All right.  So 13 

we're going to formally allow this in.  We'll 14 

waive our rules under 3100.5. 15 

  And now I believe Board members have 16 

some questions. 17 

  ZC CHAIR HOOD:  I just wanted to ask, I 18 

know Ms. Gaffney by Dr. Gaffney.  I just wanted to 19 

ask Dr. Gaffney if the applicant -- I see in your 20 

letter that we just accepted and we do take note 21 

that the ANC is an all volunteer group, so 22 
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typically we do accept it.  But I just want to ask 1 

when was the last time -- you know, there were 2 

some changes.  And I think in your testimony you 3 

mentioned that you're not aware of the changes.  4 

When was the last time the applicant met with you? 5 

 When was the last time the applicant, I guess, 6 

came to the ANC meeting 7 

  COMMISSIONER GAFFNEY:  Oh, the last 8 

time was this month. 9 

  ZC CHAIR HOOD:  So he met with you on 10 

July 11th when the vote was taken? 11 

  COMMISSIONER GAFFNEY:  Yes, he attended 12 

the meeting.  I didn't get an opportunity to talk 13 

with him, but he attended the meeting. 14 

  ZC CHAIR HOOD:  And I'm looking here at 15 

the new renderings in which the Office of Planning 16 

alluded to when they mentioned the changes they 17 

recommended, which are in our Exhibit 20.  This is 18 

dated July the 7th.   19 

  So, Mr. Chair, I guess I would want to 20 

know from the applicant, I don't know, at the 21 

appropriate time what did he present. 22 
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  Okay.  Thank you, Dr. Gaffney. 1 

  BZA CHAIR LOUD:  Thank you, Mr. Hood. I 2 

think probably all of us have that question. 3 

  The applicant did serve us with revised 4 

plans.  I think you just mentioned Exhibit 20.  I 5 

don't think the ANC is listed on those plans.   6 

  But why don't we do this:  Let's go 7 

through a round of Board questions that they may 8 

have for the ANC.  And then we're going to turn to 9 

you, Mr. Sikder, for an update on what was 10 

presented at the ANC meeting.  Did the plans 11 

change after the meeting.  OP testified a few 12 

minutes ago that originally it was going to be 13 

three stories, that it's now two stories.  That 14 

you also revised the facade to now include brick. 15 

 So just getting a real clear sense of what you 16 

presented to the ANC, when you presented it to the 17 

ANC and if they have the same set of plans that 18 

the Board will be voting on when we reach that 19 

point in the process. 20 

  Any further questions from Board 21 

members?   22 
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  BOARD MEMBER MOLDENHAUER:  Dr. Gaffney, 1 

if knowing now, obviously you guys did not know or 2 

was informed you did not know on the 11th when you 3 

made the vote, but knowing now that it would be a 4 

two story building located further in the lot, so 5 

it's as close as possible, is that a factor that 6 

would potentially change whether the ANC would be 7 

in favor of this project or not? 8 

  COMMISSIONER GAFFNEY:  I don't think 9 

that would change our desire, you know whether it 10 

would be in our favor or not.  Maybe we need to 11 

see some maybe replanning, a redesign and what 12 

have you.  Because as has been stated before, it's 13 

rather unique and its odd and all of that.  So I 14 

do have problems and community do have problems 15 

with the type of lot that it is. 16 

  BOARD MEMBER MOLDENHAUER:  But aside 17 

from the type of lot, I guess in regards to the 18 

conformity of the building since now it is a two 19 

story versus a three story and the change of the 20 

brick which OA had recommended, does that in your 21 

opinion make it more conforming with other 22 
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properties on the street? 1 

  COMMISSIONER GAFFNEY:  No, not really. 2 

  BOARD MEMBER MOLDENHAUER:  What would 3 

be the distinction then? 4 

  COMMISSIONER GAFFNEY:  Well, the 5 

distinction is the size and the type of what it is 6 

going to be built like.  And, see, that' the 7 

design.  We have not seen that.  And I really need 8 

to see that to be very clear exactly how it's 9 

going to -- heights on the paper and the structure 10 

and the landscaping and all of that.  Because 11 

right now I am focused on the presentation that I 12 

have received before. And with the new plans, I 13 

mean at that meeting if that was submitted and 14 

your builder was there to show us the entire steps 15 

that it was going to -- it might have been a 16 

different situation.  But that did not occur. 17 

  BOARD MEMBER MOLDENHAUER:  Thank you. 18 

  ZC CHAIR HOOD:  Mr. Chairman, can I 19 

just -- 20 

  BZA CHAIR LOUD:  Yes, sir. 21 

  ZC CHAIR HOOD:  I know Dr. Gaffney has 22 
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not had a chance to look at this, but if we look 1 

at Exhibit 20 I think Ms. Bailey just handed it to 2 

you, I think. 3 

  Ms. Bailey, did you just hand her 4 

Exhibit 20? 5 

  MS. BAILEY:  Yes, Mr. Hood. 6 

  ZC CHAIR HOOD:  And I think if you took 7 

a moment, Mr. Chair, would you allow her to do 8 

that?  Took a moment just to look through that 9 

document.  I'm not asking you to speed read.  That 10 

may resolve some of your issues. 11 

  BZA CHAIR LOUD:  I think Chairman Hood 12 

has made a good suggestion.  I wanted to ask, 13 

though, Dr. Gaffney, are you comfortable with 14 

that?  I know that sometimes it's nerve-racking 15 

for us to get a set of plans at the very moment 16 

that we're being asked to review them and make a 17 

decision on it, and would not want to put you in 18 

that same situation. 19 

  Do you feel like you need some 20 

additional time to review those or can you take a 21 

look at what has been submitted and get a sense of 22 
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whether the changes meet some of the concerns that 1 

you had? 2 

  COMMISSIONER GAFFNEY:  Well, not being 3 

an expert in this particular field, designing and 4 

outlaying and what have you, I really couldn't 5 

give really an intelligent decision on exactly the 6 

situation now as it's being presented here.  When 7 

I do take my community and concern when I make 8 

decisions and what have you. And we do have some 9 

homeowners here that are right next to his 10 

property. 11 

  So I just couldn't make an intelligent 12 

decision right now. 13 

  BZA CHAIR LOUD:  Okay.  Mr. Chair Hood, 14 

does that respond to your suggestion for 15 

additional review? 16 

  ZC CHAIR HOOD:  I'm in your domain so 17 

I'm not the Chairman. You're the Chairman.  I'm in 18 

your domain.  You're the Chair, Mr. Chair. 19 

  BZA CHAIR LOUD:  You'll always be my 20 

chair. 21 

  Why don't we do this then:  Let me just 22 
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note a couple of things, Dr. Gaffney. 1 

  Some of the concerns that were voted on 2 

by the ANC are not land use concerns.  For 3 

example, the issue of whether the house ultimately 4 

became a voucher house and was rented out, and I 5 

guess introduced rental tenants instead of owners 6 

is a legitimate community concern.  All 7 

communities are concerned about that.  But it's 8 

not a land use concern.  So even without seeing 9 

the plans that he had, I don't think that that's 10 

something that would sway our review one way or 11 

the other with respect to the great weight 12 

privilege that the ANC has. 13 

  The issue of the design of the 14 

dwelling, the Office of Planning has testified 15 

that now that its two stories instead of three, it 16 

is consistent with homes on 57th Street.  Is that 17 

your understanding as well? 18 

  COMMISSIONER GAFFNEY:  Well, that's 19 

what he said. 20 

  BZA CHAIR LOUD:  Are you familiar with 21 

57th Street? 22 
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  COMMISSIONER GAFFNEY:  Very familiar 1 

with 57th Street in the 400 block. 2 

  BZA CHAIR LOUD:  Does the two story 3 

design fit with the height of other homes on 57th 4 

Street or is it higher than other homes, is it 5 

noticeably lower than other homes, does it fit 6 

right in just in terms of the height and the brick 7 

front design? 8 

  COMMISSIONER GAFFNEY:  Well, it all 9 

depends, you know, how high the two story house 10 

will be. 11 

  BZA CHAIR LOUD:  Okay.  And again, 12 

that's why you need some additional -- 13 

  COMMISSIONER GAFFNEY:  Because it could 14 

vary. 15 

  BZA CHAIR LOUD:  All right. And that's 16 

what you need some additional time to review in 17 

the plans? 18 

  We're going to turn now to Mr. Sikder 19 

and ask him some questions about what was 20 

submitted to the ANC at the meeting and if the 21 

plans were not submitted, why.  But that may give 22 
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you an opportunity to review somewhat what Ms. 1 

Bailey has handed to you. 2 

  Mr. Sikder? 3 

  MR. SIKDER:  I'm pretty surprised that 4 

Ms. Gaffney said I did not present the current -- 5 

I mean revised plans at the ANC meeting.  I 6 

clearly have shown all the attendees, whoever was 7 

there, and we clearly said this is a two story 8 

building.  This will be consistent with the rest 9 

of other buildings.  And I left a copy with Khaliq 10 

Elhillali.  And I'm pretty surprised that, as you 11 

were saying, that I did not present -- I didn't 12 

give you this -- the new plans.  I mean -- 13 

  BZA CHAIR LOUD:  Let me just be clear. 14 

 I understand.  So what you submitted at the July 15 

11 meeting is exactly what is contained in our 16 

Exhibit 20? 17 

  MR. SIKDER:  Exactly. 18 

  BZA CHAIR LOUD:  Is it different in 19 

anyway? 20 

  MR. SIKDER:  I -- same plan I submitted 21 

to OP.  Same plan I brought in over there. And 22 
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same plan I submitted to you. 1 

  BZA CHAIR LOUD:  You submitted to them 2 

on July 11? 3 

  MR. SIKDER:  Correct. 4 

  BZA CHAIR LOUD:  Okay.  And is there a 5 

reason why you did not send them a copy of the 6 

revised plan that you submitted to the BZA? 7 

  MR. SIKDER:  To BZA? 8 

  BZA CHAIR LOUD:  Yes.  Did you?  Well, 9 

let me not ask a leading question.  When you 10 

submitted your Exhibit 20 to BZA did you also send 11 

a copy of that to the ANC? 12 

  MR. SIKDER:  Oh, you mean the entire 13 

package?  You mean entire -- when I -- 14 

  MR. JESICK:  That's correct.  15 

Everything you submitted to the BZA in our Exhibit 16 

20 did you also send a copy of that to the ANC? 17 

  MR. SIKDER:  No, I didn't. 18 

  BZA CHAIR LOUD:  And what was the 19 

reason for not including them? 20 

  MR. SIKDER:  I actually didn't realize 21 

because the plans are same, and I thought that 22 
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would be -- because I left the same revised plans 1 

at the ANC meeting.  I explained them same 2 

situation, the consistency, the height of the 3 

building and everything.  But, I mean, but I 4 

didn't mail it.  I did not mail it just as a -- as 5 

another copy, the same plans.  I mean, same 6 

package I sent to BZA. 7 

  BZA CHAIR LOUD:  Well, you sat there as 8 

Board member Moldenhauer sort of held the ANC to 9 

this standard of meeting the requirements of the 10 

rules that may seem technical from time-to-time 11 

but it allows:  (a)  It allows the proceeding to 12 

move forward without these types of interruptions, 13 

and; (b) It makes sure that everyone knows the 14 

information in play at the hearing.   15 

  And so the extent that we're holding 16 

the ANC to that high standard, we want to hold you 17 

to that same high standard.  If there's something 18 

-- if there's a rule that requires you to send 19 

copies of everything you submit to all of the 20 

parties, the ANC is automatically a party.  And I 21 

want to encourage you very strongly to make sure 22 
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that that is something that you honor and stick to 1 

in all the cases.  You come before us quite 2 

frequently, so the rules are I think pretty much 3 

well known to you.  But it has deprived at least 4 

Dr. Gaffney from the opportunity of having a 5 

thoughtful period of time to review the plans. 6 

  MR. SIKDER:  Sure. I make sure of the 7 

next time I follow this requirements. 8 

  BZA CHAIR LOUD:  All right. Let me open 9 

it up and see if Board members have any questions 10 

for you, Mr. Sidker. 11 

  Okay.  There are no questions for you. 12 

  Dr. Gaffney, did you have any 13 

additional questions for Mr. Sidker? 14 

  COMMISSIONER GAFFNEY:  I'd really like 15 

to have more time to really look at this plan and 16 

my constituents to look at it also.  Because, like 17 

I said in the beginning, in the outlay of the 18 

plans that were sent to us and what our eyes have 19 

seen out on the property, it's rather confusing. 20 

  BZA CHAIR LOUD:  How much additional 21 

time do you think you would need? 22 
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  COMMISSIONER GAFFNEY:  I'd have to take 1 

with my constituents, especially with those on 2 

that particular block.  I can't say today. 3 

  BZA CHAIR LOUD:  Yes.  Does the ANC 4 

meet again this summer? 5 

  COMMISSIONER GAFFNEY:  No.  We could if 6 

we have to.  I think there was a meeting scheduled 7 

for August, Executive Meeting. But if we have to 8 

meet, we will meet. 9 

  BZA CHAIR LOUD:  Okay.  All righty. 10 

  Any additional questions for either Mr. 11 

Sidker, or Board members, any questions for Dr. 12 

Gaffney? 13 

  ZC CHAIR HOOD:  Mr. Chairman, I'm not 14 

sure how much time you're going to allow, but I 15 

think the law, and I may be incorrect on this, but 16 

I think the ANC has to have a public meeting if 17 

they're going to reconsider anything.  So I just 18 

wanted to caution Dr. Gaffney, make sure it's a 19 

public meeting in which you take a vote if the 20 

Chair allows us to extend the time. 21 

  BZA CHAIR LOUD:  Thank you, Chairman 22 
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Hood. 1 

  That again, that's an option available 2 

to the ANC and the Board will discuss it a little 3 

bit further should we move into deliberations on 4 

this case today. 5 

  You said something interesting with 6 

respect to the revisions, at least as articulated 7 

by the Office of Planning not persuading you to 8 

change the position that the ANC has already 9 

taken. So you may want to take that into 10 

consideration as well. 11 

  Unless there are any additional 12 

questions from the Board, we would move into 13 

whether there are any parties or persons in the 14 

audience who are in support of the application, 15 

now would be the time to come up. 16 

  And seeing none, if there are persons 17 

who are in opposition to the application, now 18 

would be the time to come up. 19 

  Good morning.  And are there other 20 

persons in opposition that are going to testify 21 

this morning?  Okay.   22 
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  So we have one witness.  Good morning. 1 

 Why don't you take your seat there, cut your 2 

microphone on and state your name and address for 3 

the record.  And you'll be given three minutes to 4 

give your testimony. 5 

  Good morning. 6 

  MS. BRADLEY:  Good morning.  My name is 7 

Caroline Bradley, and I reside in the 400 block of 8 

57th Street.  My address is 412 57th Street.  I've 9 

been there for over 20 years and we really like 10 

the neighborhood the way it is. 11 

  So I just want to keep it.  Because I 12 

have an autistic son.  I also have a disabled 13 

husband.  And the air quality is good there and 14 

everything.  If we get something built there, it's 15 

going to block our air quality. 16 

  Also, it's going to disturb the park 17 

side where we have kids and we have picnics and 18 

things at the park. 19 

  Also our trash delivery, emergencies in 20 

the back of our alley and everything.  We'll have 21 

to no way to get in and no way to get out.  So 22 
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that's just like an alley.  And we've been 1 

fighting so many years to try to get that alley 2 

paved, and no one had done it yet. 3 

  So I am against the building of that 4 

house there.  And that's what I got to say.  I'm 5 

just against it. 6 

  BZA CHAIR LOUD:  Thank you.  And where 7 

do you live -- you may have already testified to 8 

this, but just so I'm clear, but where do you live 9 

in relation to where the project is going to be 10 

built? 11 

  MS. BRADLEY:  Right beside it.  412. 12 

  BZA CHAIR LOUD:  Okay.  I don't have 13 

any questions for the witness. 14 

  Do Board members have any questions?  15 

  MS. BRADLEY:  I have one question, sir. 16 

  BZA CHAIR LOUD:  Yes. 17 

  MS. BRADLEY:  On my property where we 18 

own, the surveyor came through one time when they 19 

did the survey of the property and they placed a 20 

stake on my property.  And my husband came out 21 

with the plans and saying that this is our 22 
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property.  And they said well we're the 1 

government, we can plan anything. We can take 2 

anything. 3 

  So once he showed in my plans, they 4 

took the stake and put it right beside my fence.  5 

  If you're going to plant something 6 

there, that's still blocking my area there.  7 

That's still blocking right there, the other side 8 

of my fence.  I'm right there.  And any type of 9 

semi-detached home, that's right there beside my  10 

home. 11 

  BZA CHAIR LOUD:  I'm not sure I 12 

understand.  Are you saying that the proposed 13 

project encroaches on your property? 14 

  MS. BRADLEY:  Yes. 15 

  BZA CHAIR LOUD:  Do you have a sense of 16 

about how many feet or -- 17 

  MS. BRADLEY:  Well, okay.  Well now 18 

that I hear something different about the semi-19 

detaches further back, but that's still in the 20 

back of my home. You know, right there at the end. 21 

 Because the way my house go, I have an end house. 22 
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 And it goes like a V shaped, but then it close 1 

in.  I haven't that much yard. 2 

  BZA CHAIR LOUD:  Okay.  Why don't we 3 

let Mr. Sidker respond to that.  And as you would 4 

know, I'm assuming, she lives right at 412 next 5 

door and I believe her testimony is that your 6 

project encroaches on her property. 7 

  MR. SIKDER:  I know.  As I explained to 8 

Ms. Bradley earlier, that we are not encroaching 9 

to her property.  We are in our boundary.  I'm 10 

pretty sure she's misunderstood the boundary line. 11 

 But I'm going to give you assurance that we are 12 

not encroaching your property or anything else.  13 

We are going to build a house in our property.  14 

That would not be an encroachment or any other -- 15 

I mean, any concern, you know, interference. 16 

  BZA CHAIR LOUD:  Well, you're not 17 

allowed to ask him questions because you're not a 18 

party.  But if you just have a response to what he 19 

said, we can make sure that it's a part of our 20 

record and it's available for our evaluation when 21 

we decide the case. 22 
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  MS. BRADLEY:  I just want to say that 1 

he states that the alley's still going to be 2 

there. But if the house there, where's the alley 3 

going to be?  Is that taking the whole alley? 4 

  He stated that the alley would still be 5 

there. But the plans is of this house, it's taking 6 

the alley. 7 

  BZA CHAIR LOUD:  We want you to 8 

respond, Mr. Sikder, to the different concerns 9 

that are being raised.   10 

  It sounds to me that you've come to the 11 

conclusion of your testimony?  And we'll ask him 12 

to respond to each of the points you've raised, 13 

but so that we can continue to move the proceeding 14 

forward, I wanted to be clear as to what -- 15 

because you've got some additional time-- 16 

  MS. BRADLEY:  Okay.   17 

  BZA CHAIR LOUD:  -- if you have some 18 

additional things you want to share.  And we'll 19 

stop asking you questions so you can get your full 20 

three minutes. 21 

  MS. BRADLEY:  Okay.   22 
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  BZA CHAIR LOUD:  Is there additional? 1 

  MS. BRADLEY:  Yes. I just want to say 2 

it's still narrow. You know, it's narrow -- it's a 3 

narrow area -- you know, alleyway.  And it's very 4 

narrow back there.  So I don't see any possibility 5 

of something big.  Because we have a church back 6 

there, and they're building back there.  And it's 7 

still narrow.  The area is still narrow.  There's 8 

no way out and no way in. 9 

  BZA CHAIR LOUD:  Thank you.  Does that 10 

conclude your testimony? 11 

  MS. BRADLEY:  Yes. 12 

  BZA CHAIR LOUD:  Okay.  You've raised 13 

some concerns about the narrowness of the alley as 14 

well as the narrowness of the lot and construction 15 

of the property on the lot and whether or not the 16 

alley's to be taken. 17 

  Why don't we give Mr. Sikder an 18 

opportunity to respond to some of what you've 19 

raised and then we'll see if Board members have 20 

any questions. 21 

  MR. SIKDER:  Actually, there is an 22 
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alley in the back of our property which actually 1 

connects on the side alley of our property. We are 2 

not really interfering or any kind we're taking 3 

away the alley the way it is, or the way it should 4 

be.  As I said already, that we are going to build 5 

our house in our territory, in our boundary, not 6 

really encroaching the public area or any other 7 

private property.  So this should not be an issue. 8 

 I mean that will be taken care of as -- I mean, 9 

as D.C. law requires and other issues. 10 

  And also I wanted to mention about, as 11 

Ms. Gaffney said, about the height -- the height 12 

of the building.  We are conforming -- I mean, 13 

normally the three story building is about 20 14 

feet, maybe a couple of feet height because of -- 15 

but we are going to -- I am giving you also that 16 

we are going to -- we'll make sure that it will be 17 

consistent height of the neighboring house.  Our 18 

house will not exceed to other -- the height of 19 

other houses. 20 

  BZA CHAIR LOUD:  Sorry.  As the issue 21 

had been raised, and thank you for raising the 22 
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issue, we were doubling back and looking at the 1 

picture of the site that's a part of the Office of 2 

Planning report.   3 

  And I asked Mr. Dettman to weigh in on 4 

this, that there's a paper alley next to the site 5 

of the proposed project.  And part of what has 6 

been used commonly in the community as an alley, 7 

and there's a curb cut sort of inviting its use, 8 

is actually the property of the applicant.  Do 9 

that there may be a common understanding developed 10 

over years and years and years that the applicant 11 

is using public space alley. But the lot is 12 

actually includes the area that is adjacent to 13 

this curb cut. 14 

  Mr. Dettman, can you add to that? 15 

  VICE CHAIRMAN DETTMAN:  Certainly, Mr. 16 

Chair.  Yes.  The curb cut where people are 17 

driving next to your house, for whatever reason 18 

there's a curb cu there. It really shouldn't be 19 

there.  Over time it was put there and people 20 

started using it as an alley. 21 

  The actual alley, which looks like it 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 54

was never constructed, is actually further away 1 

from your house.  It's on the other side of his 2 

property.   3 

  So just carrying out the example if 4 

this house was to be built, that what you think is 5 

an alley is going to go away and it's actually 6 

going to become maybe a little bit more green 7 

space because it's going to be his front yard.  8 

But I guess my question for Mr. Sidker is, is then 9 

what happens to the paper alley?  Whose 10 

responsibility is it to construct the alley that 11 

actually should be there in order to maintain 12 

access to the rear of these properties? 13 

  MR. SIKDER:  There is an alley next to 14 

our alley, so that will decide.  I mean, we'll ask 15 

the D.C. Government, I mean DDOT, I mean if they 16 

would make it happen, otherwise we'll take it up 17 

ourselves.  Either way.  These types of situations 18 

we happen to have another time, and we take it up 19 

our own way.  Either the Government takes care of 20 

it, it's okay, otherwise we take care of it 21 

ourselves. 22 
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  VICE CHAIRMAN DETTMAN:  Okay.  Ms. 1 

Bradley, was I able to clarify that for you in 2 

terms of where the alley is and what's going to 3 

happen? 4 

  MS. BRADLEY:  No. 5 

  VICE CHAIRMAN DETTMAN:  No?  Mr. 6 

Chairman, I'm just wondering if we could take a 7 

minute. 8 

  BZA CHAIR LOUD:  Okay.   9 

  VICE CHAIRMAN DETTMAN:  And I think DC 10 

OP might be able to show her where the alley 11 

actually is in relation to her property and what's 12 

going to happen when this perceived alley goes 13 

away. 14 

  BZA CHAIR LOUD:  Mr. Jesick, do you 15 

want to weigh in? 16 

  MR. JESICK:  Well, I'd just like to 17 

clarify one point, which I think maybe has gotten 18 

lost.  There would still be alley access from the 19 

north. You know, I've driven it myself.  You come 20 

in off of 57th Street north of those six row 21 

homes. 22 
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  BZA CHAIR LOUD:  Hold on for one 1 

second, Mr. Jesick.  Let me ask the witness, I 2 

think Mr. Jesick is explaining the whole issue of 3 

whether there would be loss of access to the 4 

alley. And it might be something that's helpful, 5 

Ms. Bradley. So I just wanted to make sure you had 6 

every opportunity to listen to what he's saying 7 

and then if you have some specific questions, 8 

you'll have an opportunity to ask him about that. 9 

  MR. JESICK:  Yes. I was just explaining 10 

to the Board that the alley to the north would 11 

still be open so you could come in from 57th 12 

Street and then down to your property.  So 13 

although Mr. Sikder's property is proposed to be 14 

developed, you would still have access from the 15 

north. 16 

  BZA CHAIR LOUD:  Does that help to 17 

clarify it for you, Ms. Bradley?  In other words, 18 

there would still be alley access for you as a 19 

resident of that area.  And I believe I heard Mr. 20 

Sikder say that either he would take the steps to 21 

have it paved or he would with DDOT to ensure that 22 
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it's paved and it doesn't remain an unpaved alley 1 

beyond his construction of this project. 2 

  So one of the net benefits of this 3 

project, depending on how the Board votes on it, 4 

could be that this paper alley finally gets paved. 5 

  But I think the point that Mr. Jesick 6 

is making is that construction and building of the 7 

project does not deprive you of access to the 8 

alley that is adjacent to the lot there. 9 

  MS. BRADLEY:  Even if it's still narrow 10 

like?  If it's narrow? 11 

  BZA CHAIR LOUD:  I'm sorry? 12 

  MS. BRADLEY:  I mean the way the alley 13 

is, it's so narrow so it still could -- he could 14 

still fit that property in there? 15 

  BZA CHAIR LOUD:  Well, that was your 16 

second point.  I think that was a slightly 17 

different point, though, correct?  And that dealt 18 

with the size of the lot vis-à-vis the proposed 19 

improvement? 20 

  All right.  You -- 21 

  MS. BRADLEY:  Well, I'm ask -- 22 
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  BZA CHAIR LOUD:  Go ahead. I'm sorry. 1 

  MS. BRADLEY:  I'm asking for a 2 

continuance. 3 

  BZA CHAIR LOUD:  We typically don't 4 

continue a case if we have before us all of the 5 

information necessary -- 6 

  MS. BRADLEY:  Yes. 7 

  BZA CHAIR LOUD:  -- to make a decision 8 

on it. 9 

  MS. BRADLEY:  Okay.   10 

  BZA CHAIR LOUD:  In this instance, and 11 

we'll see how the Board feels, the ANC has already 12 

asked for some additional time to review plans 13 

that Dr. Gaffney said she didn't have an 14 

opportunity to review before the hearing.  So 15 

we'll discuss that a little bit later. 16 

  MS. BRADLEY:  All right. 17 

  BZA CHAIR LOUD:  But in terms of your 18 

two points, we just wanted to make sure.  Again, 19 

we're sort of going above and beyond since all the 20 

expertise is here to make sure you had an 21 

opportunity to understand what was going on with 22 
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the alley adjacent to the proposed project and 1 

also adjacent to your home. 2 

  And you perhaps will have some 3 

additional time to review some of this if in fact 4 

the Board decides not to deliberate today and acts 5 

on Dr. Gaffney's request for some additional time. 6 

  Are there any other questions from 7 

Board members?   8 

  BOARD MEMBER MOLDENHAUER:  Yes. 9 

  BZA CHAIR LOUD:  Okay.   10 

  BOARD MEMBER MOLDENHAUER:  Ms. Bradley, 11 

I'm looking what we have labeled as Exhibit 5.  12 

And I'm just trying to understand something. 13 

  When you were talking about the 14 

narrowness of the back property, are you talking 15 

about your property?  Because it appears as though 16 

potentially building 414 can access the rear of 17 

their property from the alley. But it looks like 18 

your property is so narrow are you accessing 19 

currently, I guess, from the applicant's property? 20 

  MS. BRADLEY:  No. 21 

  BOARD MEMBER MOLDENHAUER:  No?  Do you 22 
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park in your rear alley?  Do you park -- 1 

  MS. BRADLEY:  Sometimes. 2 

  BOARD MEMBER MOLDENHAUER:  Okay.  So 3 

then that would not be a concern? 4 

  MS. BRADLEY:  No. 5 

  BOARD MEMBER MOLDENHAUER:  Okay.   6 

  BZA CHAIR LOUD:  Okay.  Thank you, Ms. 7 

Bradley. 8 

  We are now at the point of the 9 

proceedings where the applicant will be given an 10 

opportunity to do closing remarks and then the 11 

Board will make a decision on whether to decide 12 

this case today or to put it off, for one or more 13 

reasons, and schedule it for a decision at some 14 

later point. 15 

  So we turn back to you now, Mr. Sidker, 16 

for closing remarks. 17 

  MR. SIKDER:  I think we presented the 18 

case, I mean, very well.  Our building is very 19 

consistent with our neighborhood.  And we are not 20 

really -- is not a public burden.  I mean, as a 21 

uniqueness of this shape of this lot, I mean we 22 
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cannot build the house without the variance.  So I 1 

hope that the Board will consider my request and 2 

we will wait for Ms. Gaffney later.  So, I mean, 3 

that will conclude my remarks. 4 

  BZA CHAIR LOUD:  Thank you, Mr. Sidker. 5 

And thank you, Dr. Gaffney.  Thank you, Ms. 6 

Bradley as well for your time this morning. And 7 

for your various presentations. 8 

  I think what we'll do now is review 9 

whether or not we think we have enough information 10 

in the record to make a decision today or whether 11 

we can and/or should extend this out for decision 12 

at a later date. 13 

  And I guess I'll start us off.  I 14 

thought the applicant met its burden of working 15 

toward the variance test with respect to the 16 

different areas of relief that we identified at 17 

the outset.  What troubles me, though, is that the 18 

ANC this morning testified that they didn't have 19 

the most recent plans, didn't have an opportunity 20 

to reflect on it, to review it and as a collective 21 

body really don't have an opinion on whether or 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 62

not the revised plans meet with the same level of 1 

objection that the plans that they represent were 2 

presented to them on July 11th.   3 

  I think the ANC did a good job of 4 

getting the notice out, getting a quorum together, 5 

having the applicant before the ANC July 11.  But 6 

it's all for naught if they didn't have the 7 

correct plans, and that's the representation of 8 

Dr. Gaffney here this morning.  And I don't see 9 

any reason to discredit her representation.  She's 10 

been before us before. 11 

  So I'm strongly leaning toward not 12 

deliberating on the merits today, scheduling this 13 

for some point after our recess.  Hearing back 14 

from Dr. Gaffney as to exactly how much time the 15 

ANC needs to review the revised plans, making sure 16 

Mr. Sikder gets those plans to Dr. Gaffney.  I 17 

believe she has a copy of it from our hands this 18 

morning.  So that we can fully and finally make a 19 

decision on the merits without there being any 20 

specter of a key party like the ANC not having all 21 

the information it needed to really weigh in. 22 
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  And I'll open it up now to Board 1 

members. 2 

  VICE CHAIRMAN DETTMAN:  Mr. Chairman, I 3 

believe Mr. Sikder had stated that the revised 4 

plans, the plans that are in Exhibit 20, were 5 

presented in the ANC.  Exhibit 20 was submitted to 6 

the Office of Zoning on July 8th.  And the ANC 7 

meeting was on July 11th.  So presumably, Mr. 8 

Sikder did have the revised plans there to present 9 

to the ANC.  And in fact, he mentioned that he 10 

left a copy of them with the Chairperson of the 11 

ANC.  So that gives you ten days to review the 12 

plans and then submit their report, which was 13 

submitted to us on the 20th; to fully analyze the 14 

plans and communicate to the BZA their concerns, 15 

which they have in our Exhibit 23. 16 

  So I wasn't persuaded that the ANC 17 

didn't have enough time to fully grasp the revised 18 

plans.  19 

  I'm not against giving more time if 20 

that's the consensus of the Board.  But I am 21 

prepared to go forward today.  I think the 22 
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record's full enough. 1 

  BZA CHAIR LOUD:  Thank you, Mr. 2 

Dettman. 3 

  Let's hear from other Board members on 4 

this matter. 5 

  BOARD MEMBER MOLDENHAUER:  I tend to 6 

actually agree with Mr. Dettman based on the fact 7 

that I don't know even if the ANC were to be 8 

provided additional time, if that would actually 9 

provide additional information for us to 10 

deliberate on.  It seems as though OP has provided 11 

the fact that one of their major issues, the fact 12 

that the property did not fit within the design of 13 

other properties on the street, OP has stated in 14 

their opinion that it does conform and that that's 15 

one of the distinctions here.  It sounds as though 16 

there are other issues that may not change based 17 

on these revised plans.  18 

  And so I think that with that, we could 19 

move forward for deliberation. 20 

  BZA CHAIR LOUD:  Chairman Hood, did you 21 

have any thought on this? 22 
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  ZC CHAIR HOOD:  Mr. Chairman, I think 1 

this is where the two chairs agree in this case.  2 

While I understand both my other Board members' 3 

issues about the record -- I think we still, 4 

though, have an outstanding issue.  And I think 5 

that at least for me, I really don't understand 6 

where the alley is.  I think we need some further 7 

clarification. 8 

  I think Ms. Bradley's issue may be 9 

resolved if we find out where the alley really is. 10 

 It may be on the other side of the property.  The 11 

official alley.  The curb cut may be placed there 12 

inappropriately. I don't know.  You know, in this 13 

city for some reason that things have existed for 14 

so long they become legal and actually may not be 15 

a legal curb cut. 16 

  I think that we really need to maybe 17 

have a conversation with DDOT.  And I don't know 18 

if this is appropriate, Mr. Chairman, but I do Mr. 19 

Jesick's record of getting government agencies to 20 

respond. 21 

  I think that we really need to have a 22 
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conversation with DDOT. 1 

  I would also allow, while ANC 7C does 2 

not have issues of some other ANCs; sometimes the 3 

Chairperson does not maybe filter the information 4 

to the correct SMD Commissioner.  I'm not saying 5 

that 7C doesn't have that problem. But sometimes 6 

that does happen.  And I would like to give that 7 

ANC the benefit of the doubt because the ANCs are 8 

voluntary groups.  And I don't know what we're 9 

losing if we were to do this, Mr. Chair, as you 10 

stated, at a later time. 11 

  BZA CHAIR LOUD:  Thank you, Chairman 12 

Hood. 13 

  Mr. Dettman, I saw you reach for your 14 

weapon. 15 

  VICE CHAIRMAN DETTMAN:  This isn't the 16 

first time I've been caught between two chairs, 17 

you know that? 18 

  Okay.  I could see putting this off.  19 

But I would say given that August is usually the 20 

time when everyone leaves town, that we would 21 

require the ANC to, in one way or another, turn 22 
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this around as fast as possible.  Ms. Gaffney had 1 

mentioned that they can meet in August if need be. 2 

And perhaps we can ask them strongly to do that so 3 

that we can set this for an early decision in 4 

September. 5 

  MS. NAGELHOUT:  Mr. Chair, can we also 6 

ask Mr. Jesick to work with DDOT, as much as they 7 

will work with him and try to find where that 8 

alley is?  Because I still don't understand where 9 

the alley is. 10 

  BZA CHAIR LOUD:  Thank you, Chairman 11 

Hood.  Yes, we can. 12 

  Board member Moldenhauer? 13 

  BOARD MEMBER MOLDENHAUER:  Yes.  I 14 

agree that as long as the ANC can work as 15 

efficiently as possible and try to move forward 16 

for a September time frame, that would be great. 17 

  BZA CHAIR LOUD:  Okay.  Dr. Gaffney, it 18 

seems like you've persuaded the Board to allow you 19 

the opportunity to review the plans and the 20 

disputed issue of whether you did review them, you 21 

didn't review them, you did have them, you didn't 22 
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have them.  And I want to thank you for coming 1 

that to our attention. 2 

  Do you think that your ANC can meet in 3 

August, can supplement if you want to supplement 4 

your current report?  You don't have to supplement 5 

it.  And get that back to the Office of Zoning by, 6 

let's say, the first week in September?  If we do 7 

that, we can probably set the decision on this for 8 

the second week in September  I need to check with 9 

Ms. Bailey and just look at the calendar.  But I 10 

think the general sentiment up here is that we 11 

want to move these cases along, we want to make 12 

decisions and when we have a full record, we don't 13 

want to delay decision making. 14 

  MS. BRADLEY:  Yes, we can meet in 15 

August.  We will expedite this as quickly as 16 

possible.  And we will have it ready by the latter 17 

part of August, will be in your office. 18 

  BZA CHAIR LOUD:  Okay.  Why don't we do 19 

this then:  Ms. Bailey, can you give us a date the 20 

latter part of August, that the ANC's deadline for 21 

supplementing its current report if in fact they 22 
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want to do that after they've reviewed the revised 1 

plans?  And then we'll work from that date to a 2 

decision date in September. 3 

  MS. BAILEY:  August 31st, Mr. Chairman, 4 

which is on a Monday. 5 

  BZA CHAIR LOUD:  August 31 is Monday.  6 

And what's the decision date the following two 7 

weeks would be what? 8 

  MS. BAILEY:  August the 8th -- 9 

  BZA CHAIR LOUD:  No, moving -- 10 

  MS. BAILEY:  Two weeks, August the 11 

15th. 12 

  BZA CHAIR LOUD:  -- into September. 13 

  MS. BAILEY:  I'm sorry. September 15th. 14 

  BZA CHAIR LOUD:  And how does it look 15 

that morning for decisions? 16 

  MS. BAILEY:  It's open, Mr. Chairman. 17 

You could have a special public meeting before you 18 

start the hearing on the 15th. 19 

  BZA CHAIR LOUD:  Excellent. So why 20 

don't we do that then?  So we'll set the deadline 21 

for receipt of any supplement section 3115 ANC 22 
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report as August 31. 1 

  We'll set this for decision on 2 

September 15, Ms. Bailey? 3 

  MS. BAILEY:  Yes, sir.  And 4 

Commissioner Hood is scheduled at that time as 5 

well. 6 

  BZA CHAIR LOUD:  All the stars align.  7 

So September 15 we'll set it for decision.  And we 8 

also ask the Office of Planning if you're able to 9 

work with DDOT in that time frame, to get some 10 

clarify on the exact location of the alley that 11 

we're talking about. 12 

  MR. JESICK:  We can definitely do that. 13 

  BZA CHAIR LOUD:  All right.  Board 14 

members, any additional concerns, questions? 15 

  MS. BAILEY:  So if OP could file their 16 

report at the same time the ANC or by that date, 17 

that would be helpful as well. 18 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 19 

 Thank you.  That would be helpful if you can work 20 

with DDOT for targeting that August 31 deadline. 21 

  September 15th for the decision and 22 
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August 31 for receipt of both the ANC supplemental 1 

if there is one and the DDOT clarity on the alley 2 

location. 3 

  Anything further on this case, Ms. 4 

Bailey? 5 

  MS. BAILEY:  No, Mr. Chairman. 6 

  BZA CHAIR LOUD:  Board members, 7 

anything further? 8 

  All right.  Thank you very much.  We'll 9 

see you again on September 15 and we appreciate 10 

your time this morning. 11 

  Ms. Bailey, can you call the next case? 12 

  MS. BAILEY:  Sure, Mr. Chairman.  Just 13 

one second. 14 

  The next case is Application 17945.  15 

It's the application of M. Sikder and it's 16 

pursuant to 11 DCMR ' 3104.1, for a special 17 

exception to allow the construction of an eight 18 

unit apartment house under section 353.  The 19 

property is located in the R-5-A District at 20 

premises 932 Bellevue Street, Southeast.  Square 21 

5824, Lots 141, 142 and 143. 22 
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  Mr. Chairman, the information in the 1 

record indicates two addresses for this property. 2 

 I believe the most current is 930 Bellevue 3 

Street.  Initially it was 932, but I think it has 4 

been changed to 930 Bellevue Street. 5 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 6 

I think you and I were the only two people that 7 

were really disturbed by that.  But I think that 8 

we'll get clarity on the record here from the 9 

applicant as to the correct address and just 10 

making sure that we have correct square and lot 11 

number.  Because the address did float from 12 

pleading-to-pleading.  So thank you for bringing 13 

that to our attention.  In the course of Mr. 14 

Sidker's testimony here this morning we'll get 15 

clarity. 16 

  Good morning again. 17 

  MR. SIKDER:  Good morning again, Mr. 18 

Chairman and Board members. 19 

  BZA CHAIR LOUD:  Very good.  Let me 20 

see, this is the ANC 8E.  Let me ask is anyone 21 

from ANC 8E in the audience this morning?  Okay.  22 
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No one's coming forward. 1 

  So you can begin when you're ready. 2 

  MR. SIKDER:  In reference to addresses. 3 

 Currently there are three addresses in this 4 

property because there are three lots.  Normally 5 

that DCRA, they are going to identify what will be 6 

correct address, so which we don't know yet.  So 7 

as a result it gets somehow, sometimes they're 8 

using as 930 or sometimes 932.  And also another 9 

address is 934 Bellevue Street.  But we are -- and 10 

the building address would be one of those.  Very 11 

likely would be 932.  So we'll wait for DCRA.  I 12 

mean the designation of the correct address. 13 

  So we'll continue as 932 Bellevue 14 

Street in the project. 15 

  BZA CHAIR LOUD:  Thank you. 16 

  MR. SIKDER:  Currently this lot is 142, 17 

141 -- I mean, there are three lots, 141, 142 and 18 

143 in R-5-A zone.  And we are planning to build 19 

eight condominiums and we need a special exception 20 

for this eight unit condominiums. 21 

  Actually, this project we applied last 22 
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year and there were some comments by the Board.  1 

So in the new applications we are incorporating 2 

those comments as there were some other extra 3 

concerns raised by OP.   4 

  I mean, at this moment, if you have any 5 

questions, I would answer. 6 

  BZA CHAIR LOUD:  Thank you, Mr. Sikder. 7 

 The record is a pretty full record and we've had 8 

the opportunity to review it. 9 

  Let me see if Board members have any 10 

questions for you. 11 

  VICE CHAIRMAN DETTMAN:  Just one.  Mr. 12 

Sidker, I know we have a letter from Sandra 13 

Seegars from ANC 8A02 in support of the project, 14 

and that's our Exhibit 24.  But can you just tell 15 

us the kind of outreach that you did for this 16 

project?  Because as I understand it, the ANC is 17 

not functioning, is not meeting. 18 

  MR. SIKDER:  I mean, I talked to her 19 

even last week, Sandra Seegars.  She told me that 20 

it is still in force and everything is -- I mean, 21 

I mean we send all the papers to her.  And this is 22 
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the letter she give us. And she said this is still 1 

in effect and she's going to talk to other members 2 

and should be okay.  That's as far as I know.  And 3 

so far I was contacting, I mean, with Ms. Sandra 4 

Seegars. 5 

  VICE CHAIRMAN DETTMAN:  So you have not 6 

attended an ANC meeting? 7 

  MR. SIKDER:  I did not attend the 8 

meeting for this one. 9 

  VICE CHAIRMAN DETTMAN:  Do you know if 10 

they hold regular meetings? 11 

  MR. SIKDER:  Well, actually what 12 

happened, I mean we actually filed this 13 

application last year as an eight unit 14 

condominiums, but then we backed away because of 15 

the market condo situation.  And we intended to 16 

build three houses.  And the middle house is for 17 

lot 142 was not conforming.  So we applied for the 18 

variance. 19 

  At that time I attended the ANC 20 

meeting, which is a couple of months ago, and we 21 

explained to them the situation because of the 22 
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market we cannot use this building, as a result I 1 

am -- we are building this single-family -- I mean 2 

rowhouses.  But they actually opposed to three 3 

houses, three single-family houses.  They're 4 

saying this is in between all the condominium 5 

apartment building, this does not fit. Is not 6 

consistent with the neighborhood. 7 

  So, actually after that we changed to 8 

the back -- I mean this as condominiums which 9 

would be -- I mean apartment building which would 10 

be more consistent with the neighborhood.  And 11 

that's how we got to this point.  But I did not 12 

attend any other ANC meeting after that. 13 

  VICE CHAIRMAN DETTMAN:  And that was, 14 

you said, a couple of months ago? 15 

  MR. SIKDER:  Yes. Just before we filed 16 

this new application.  Yes. 17 

  VICE CHAIRMAN DETTMAN:  And they were 18 

not in support of the one family dwellings?  They 19 

were more in support of the apartment building? 20 

  MR. SIKDER:  That's what they told me 21 

at the time.  And I'm -- I mean, I would not know 22 
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if I go back they would be the other way, so -- 1 

  VICE CHAIRMAN DETTMAN:  Okay.  Thank 2 

you. 3 

  BZA CHAIR LOUD:  Let me just follow-up 4 

on Mr. Dettman's questions.  As I understand it, 5 

you did attend an ANC meeting a couple of weeks 6 

ago? 7 

  MR. SIKDER:  A couple of month's ago. 8 

  BZA CHAIR LOUD:  A couple of months 9 

ago.  So we're in July, so maybe May of '09 you 10 

attended an ANC meeting? 11 

  MR. SIKDER:  Around that time, yes. 12 

  BZA CHAIR LOUD:  Okay.  Because Ms. 13 

Seegars' support letter is dated from 2008, as you 14 

know, it's not 2009.  And at the time that she 15 

submits her letter she says that the ANC was 16 

dysfunctional.  But it sounds like since 2008 it 17 

has become functional now.  I mean, they still 18 

didn't submit a report.  So it is what it is.  19 

There is no great weight one way or the other to 20 

give the ANC, but I'm just trying to be clear 21 

that:  (a) You can confirm for me that it's not a 22 
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typo, that the single member district letter is 1 

from 2008. 2 

  MR. SIKDER:  Yes. I talked to her.  3 

This letter was given a year ago. But she said 4 

still in effect. I talked to her personally. I 5 

call her.  She said it still is okay.  I mean if 6 

Board members has any concern, I mean you can call 7 

her in that matter. 8 

  BZA CHAIR LOUD:  No.  Just clarity, 9 

really. 10 

  MR. SIKDER:  I don't know actually 11 

their functionality, I would not know that. 12 

  BZA CHAIR LOUD:  But you attended a 13 

meeting in May of 2009? 14 

  MR. SIKDER:  Yes. 15 

  BZA CHAIR LOUD:  Okay.  How did you 16 

find out about the meeting? 17 

  MR. SIKDER:  Well, because I called 18 

them. I called her because this was different -- 19 

this was a single-family home.  So I called that 20 

we are changing it, we are not really doing any 21 

more these condominiums.  So then she asked me to 22 
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come to the meeting. 1 

  BZA CHAIR LOUD:  Okay.   2 

  MR. SIKDER:  That's why I went there. 3 

  BZA CHAIR LOUD:  All right.  Thank you. 4 

I don't have any additional questions. 5 

  Board members have any additional 6 

questions for Mr. Sidker?  Okay.  Then why don't 7 

we turn to the Office of Planning. 8 

  Good morning.  And thank you for your 9 

patients. 10 

  MR. GIULIONI:    Good morning. 11 

  BZA CHAIR LOUD:  And we can go to your 12 

report, which is our Exhibit 25. 13 

  MR. GIULIONI:    Good morning, Mr. 14 

Chair and members of the Board.  My name is 15 

Michael Giulioni.  I'll be providing the report 16 

for the Office of Planning.   17 

  As we know, this application is by 18 

District Properties for a special exception to 19 

permit a three story apartment building with eight 20 

total units, on site parking and on what is 21 

currently, I guess, three vacant lots. 22 
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  We are recommending approval of this 1 

application subject to the condition that the 2 

applicant relocate the trash enclosures where it's 3 

cited to the preferred alternative that's been 4 

identified by OP in our staff report. 5 

  As Mr. Sikder mentioned, the proposal 6 

before the BZA today is highly consistent with an 7 

application submitted to the BZA in 2008.  And 8 

that actually came before the Board on three 9 

different occasions through postponements. 10 

  The application was actually withdrawn 11 

before any final action had taken place.  So there 12 

were sort of some outstanding issues that were 13 

identified by the Board that, in a sense, were 14 

never resolved.  As such, OP felt it would be most 15 

appropriate to limit our analysis in this 16 

iteration to those issues that were identified by 17 

the Board.  These issues were associated with the 18 

site plan.  And so what I've sort of intended to 19 

do today is just sort of highlight where we sort 20 

of still have issues that have not been addressed. 21 

 In addition to that, I'm just going to go over 22 
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sort of some additional modifications that we are 1 

proposing. 2 

  So with respect to the issues that the 3 

Board identified, again the applicant has 4 

addressed most of them.  And in general, OP does 5 

not have concerns regarding these changes that are 6 

proposed, but we'd like to note some minor 7 

modifications.  These have to do with the proposed 8 

provision of permeable paving in the parking lot 9 

area and the potential for additional landscaping 10 

and the species choice there. 11 

  With respect to the paving, we had some 12 

dialogue with the Department of Environment and 13 

they indicated that it was their preference that 14 

the applicant should limit the permeable paved 15 

surface to simply the defined the driveway; the 16 

entry and exist area.  And to actually have sort 17 

of nonpermeable surface where the cars will 18 

actually be parked.  And this is to ensure that we 19 

don't have any pollution actually in the areas 20 

where cars are most often stationary.  And, again, 21 

this has been noted in our report. 22 
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  And additionally in regards to 1 

landscaping, DOE also recommended that should the 2 

applicant consider any additional landscaping to 3 

what's proposed, that they do so utilizing native 4 

species to the region.  And again, we've provided 5 

further guidance for the applicant as to where 6 

they might look to identifying species that should 7 

be utilized. 8 

  And we feel this is of importance due 9 

to one of the modifications that we are proposing 10 

regarding the trash enclosure.  And so I'm going 11 

to speak to that briefly now. 12 

  So through our site plan review and an 13 

on site visit what we determined was that we 14 

thought the site plan be slightly modified.  And a 15 

lot of this has to do with the goal of preserving 16 

three relatively mature trees that are located on 17 

the site.  And we've identified those trees on 18 

page 6 of your report if you'd like to look there. 19 

  We spoke to the applicant about 20 

preserving these trees, and they agreed to do so. 21 

 And their intentions have been demonstrated on 22 
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the most recent set of plans.  But through further 1 

review by OP and basically in the interest of 2 

ensuring the preservation of two of the trees that 3 

are identified at the rear of the lot, what we 4 

would like to propose is that the actual parking 5 

lot drive aisle be narrowed in order to allow for 6 

a large planting strip on the, I believe, west 7 

side of the site.  And then the relocation of the 8 

trash enclosure to the opposite side of the site. 9 

  We believe that this arrangement of the 10 

trash enclosure will, again, better ensure the 11 

preservation of the trees by providing a larger 12 

planting area and provide a better overall 13 

arrangement to the rear part of the site.  14 

Additional benefits would include that the trash 15 

enclosure by being relocated would allow for more 16 

of a buffer along the west part of the site to 17 

adjacent property.  And it would locate the trash 18 

storage in an area where it's least likely to have 19 

a negative impact on the neighbors. 20 

  So in summary, the Office of Planning 21 

again support this application subject to the 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 84

minor modifications to the site plan that we've 1 

identified. 2 

  I'd be happy to answer questions you 3 

have now. 4 

  BZA CHAIR LOUD:  Thank you, Mr. 5 

Giulioni, it was a very good report. 6 

  Let me see if Board members have any 7 

follow-up questions for you.  Everyone is being 8 

very shy today. 9 

  I just had a question about the 10 

narrowing the drive area.  Was that a part of your 11 

report or is that something that -- okay. It was a 12 

part of your report.  And where in your report is 13 

that located? 14 

  MR. GIULIONI:  Just give me a moment 15 

and I'll locate it.  It actually starts at the top 16 

of page 6.  And then we've also identified on page 17 

8 a visual representation of what this may look 18 

like with some dimensions which conform to the 19 

minimum requirements for two lane drive aisles. 20 

  BZA CHAIR LOUD:  Thank you.  And you 21 

mentioned that the tree preservation is included 22 
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in the revised plans. Are the narrowed parking 1 

aisle width, is that included in the revised 2 

plans? 3 

  MR. GIULIONI:  Through sort of the 4 

review procedure and the applicant needing to get 5 

the plans in on time, he did not have a chance -- 6 

we did not have a chance to have the dialogue for 7 

him to make those revisions.  So we thought it was 8 

easiest to get it on the record, as we did, so 9 

that he could ultimately make the final changes in 10 

his final site plan. 11 

  BZA CHAIR LOUD:  Okay.  And again so 12 

I'm just clear on this. So it would narrow from 13 

the 29 feet to 20 feet -- 24 feet? 14 

  MR. GIULIONI:  Yes, 24 is what we think 15 

is a fair balance. 16 

  BZA CHAIR LOUD:  Twenty-four feet? 17 

  MR. GIULIONI:  I think 20 is the 18 

minimum, if I'm not mistaken.  But this would sort 19 

of allow for a good sort of a 13 foot planning 20 

strip where the existing trees are, which would be 21 

I guess fairly correspondent to the UFA's sort of 22 
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standards for tree preservation when constructing 1 

around them. 2 

  BZA CHAIR LOUD:  Okay.  Thank you.  3 

  Let me again see if there are any 4 

questions from the Board.  And there aren't any, 5 

so we would now go to the ANC's report.  And we 6 

had a little bit of a discussion about that 7 

earlier. It doesn't appear as if anyone from the 8 

ANC has arrived. 9 

  The ANC did not file a report, so we 10 

don't have a great weight report to give deference 11 

to. 12 

  There is a report on file from the 13 

single member district ANC that is dated more than 14 

a year ago, June 2, '08.  But the testimony of the 15 

applicant is that he's had an updated conversation 16 

with her and that she's still fully in support of 17 

the project being presented today.  That's the 18 

testimony of a witness that will be given the 19 

appropriate weight, but it's not the same as an 20 

ANC report. 21 

  Are there persons in support of the 22 
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application in the audience, now would be the time 1 

to come forward. 2 

  And seeing none, are there persons in 3 

opposition to the application in the audience, now 4 

would be the time to come forward.   5 

  Again, seeing none, we go back to you, 6 

Mr. Sikder for any closing remarks. 7 

  MR. SIKDER:  No, I don't have any 8 

comments.  No closing remarks. 9 

  BZA CHAIR LOUD:  Okay.  Again, thank 10 

you for your time this morning and your 11 

presentation. 12 

  And the Board has a couple of options 13 

now with respect to your application.  Obviously, 14 

we can deliberate it today.  I think the record's 15 

fairly full or we can schedule it for a decision 16 

very, very soon. 17 

  The only thing I'm a little concerned 18 

about is the updating the plans to reflect the 19 

narrow drive aisle from 29 feet to I think 24 20 

feet.  And it's my understanding that that's been 21 

agreed to by you, Mr. Sikder, but it's just not 22 
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reflected on your plans? 1 

  MR. SIKDER:  Yes. 2 

  BZA CHAIR LOUD:  Okay.  So that would 3 

be an outstanding issue because we would need to 4 

get corrected plan to us, I think before we could 5 

deliberate.  And let me open it up to Board 6 

members and get your thoughts on that. 7 

  ZC CHAIR HOOD:  I would follow your 8 

lead, Mr. Chair.  But I'm wondering if we do that, 9 

could we do it on the 15th? 10 

  VICE CHAIRMAN DETTMAN:  Mr. Chairman, I 11 

would be in favor of putting this off for decision 12 

in light of the comments that DC OP has made with 13 

respect to the drive aisle, the preservation of 14 

trees, the relocation of the trash enclosure.  I 15 

would like to see those on an updated site plan.  16 

  And if we do decide to put this off 17 

until September, I would like to see an updated 18 

letter from Ms. Seegars if the ANC actually is not 19 

functioning. 20 

  I happen to have the record from the 21 

previous case here, and the letters are exact.  22 
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Same date, same everything.  I would like to at 1 

least see a different date on it to know that she 2 

submitted the letter and this just is not a fax 3 

from the applicant. 4 

  BOARD MEMBER MOLDENHAUER:  I would 5 

concur with the rest of the Board members and I 6 

also agree with a need for you to provide 7 

documentation to the ANC and then have them 8 

provide a letter to us. 9 

  MR. SIKDER:  Sure. 10 

  BZA CHAIR LOUD:  Well, just on the 11 

issue of the ANC, I mean the deadline really has 12 

passed for them to submit their great weight 13 

report.  So I'm not certain if your comment was 14 

the same thing that Mr. Dettman was referencing?  15 

Okay.  So really, the train has sort of left the 16 

station for them to weigh in on this. 17 

  Let me ask Mr. Dettman.  If this 18 

applicant were able to get these two things to us, 19 

say, by Friday is there something that you'd be 20 

amenable to making a decision on next Tuesday 21 

before we go on recess? 22 
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  Mr. Sikder, is this something you think 1 

you can get to the Board by the close of this 2 

week? 3 

  MR. SIKDER:  Sure. 4 

  BZA CHAIR LOUD:  You're pretty sure 5 

about that? 6 

  MR. SIKDER:  Yes.  The only thing I 7 

want to make sure, so we are showing the driveway 8 

at 24 feet? 9 

  BZA CHAIR LOUD:  That's correct. 10 

  MR. SIKDER:  And what? 11 

  BZA CHAIR LOUD:  And you're going to 12 

get an updated letter from Commissioner Seegars. 13 

  MR. SIKDER:  Okay.   14 

  BZA CHAIR LOUD:  Or if you can't it, 15 

you can't get it and we will evaluate the record 16 

as the record stands. 17 

  MR. SIKDER:  Just two items?  One is 18 

revised plan showing this driveway 24 feet and a 19 

letter from Ms. Sandra Seegars? 20 

  BZA CHAIR LOUD:  That's correct.  But I 21 

think Mr. Dettman -- 22 
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  BOARD MEMBER MOLDENHAUER:  I believe 1 

you also have to relocate the trash. 2 

  BZA CHAIR LOUD:  Is that shown on the 3 

current revised plans, the relocation of the trash 4 

and the tree preservation?  I think those were the 5 

other things. 6 

  MR. SIKDER:  Yes.  I thought we already 7 

shown -- we have shown those. 8 

  BZA CHAIR LOUD:  Well, since you're 9 

going to revise the plans, you might as well just 10 

show it on one plan, the relocated trash enclosure 11 

shouldn't be that difficult.  The narrow 24 foot 12 

drive aisle and the preserved trees. 13 

  MR. SIKDER:  I mean is that the way-- I 14 

mean you show this, or you want me to do 15 

different-- 16 

  BZA CHAIR LOUD:  We're not following 17 

the exchange with the Office of Planning. 18 

  MR. SIKDER:  I mean, I thought we 19 

followed Michael, whatever he said. But -- 20 

  BZA CHAIR LOUD:  Mr. Giulioni, you want 21 

to respond?  It's my understanding that we don't 22 
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have revised plans showing because you didn't have 1 

a chance to have a dialogue with the applicant? 2 

  MR. GIULIONI:  Correct. I guess what I 3 

would advise is that OP did provide him a copy 4 

with our report which does provide itemized sort 5 

of issues that we would like resolved.  I'd be 6 

happy to work with him between now and Friday to 7 

ensure that what we've submitted in our report is 8 

consistent with what he will ultimately submit to 9 

the Board. 10 

  BZA CHAIR LOUD:  Okay.  Is that helpful 11 

to you?  Okay.   12 

  So I was just looking over next 13 

Tuesday's calendar and it is pretty full, but I 14 

think nonetheless we can squeeze a decision in on 15 

 July 28th in the morning for your case, assuming 16 

you have in the record the things that we're 17 

asking for. 18 

  MR. SIKDER:  Sure.  Thank you. 19 

  BZA CHAIR LOUD:  Any additional 20 

comments from Board members? 21 

  Okay.  Anything additional, Ms. Bailey? 22 
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  MS. BAILEY:  No, Mr. Chairman. 1 

  BZA CHAIR LOUD:  All right. 2 

  Let's call the next case. 3 

  MS. BAILEY:  The last case of the 4 

morning is Application 17946.  It's the 5 

application of ORE Investments LLC on behalf of 6 

Church of Christ, Inc., pursuant to 11 DCMR ' 7 

3103.2, for a variance from the off-street parking 8 

requirements under section 2101.1, to allow a 9 

church in the basement of an existing office 10 

building in the Georgia Avenue C-3-A District at 11 

premises 3609 Georgia Avenue, Northwest. Square 12 

3032, Lot 31. 13 

  BZA CHAIR LOUD:  Good morning.  Thank 14 

you for your patience this morning. I see your 15 

counsel is setting up some exhibits.  So we'll 16 

give him an opportunity to do that. 17 

  Good morning, again. 18 

  We've had the opportunity to look at 19 

the record, which we think is a pretty full 20 

record. I'm speaking for myself. I'll let other 21 

Board members weigh in.  So you may want to bear 22 
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that in mind in terms of the extensiveness of your 1 

variance test evidence.  There were a couple of 2 

things in the record that were inconsistent that 3 

you may want to address during the course of your 4 

presentation.  But you certainly don't need to 5 

give a fully, fully developed presentation that 6 

just duplicates what's in the record.  You may 7 

want to stick with a variance test. 8 

  Additionally, let me see.  Just clarify 9 

the total membership of the church.  I think at 10 

Exhibit 25 page 2 it says it is 60 total.  On 11 

Exhibit 25 page 3 it says 60 per service, unless 12 

here's only one -- but I think it says there are 13 

three services.  So that would be 180.  I'm 14 

assuming it's 60. But, again, just clarify that 15 

kind of inconsistency in the record. 16 

  OP says there are three air units in 17 

the rear. I think you say that there are two air 18 

units in the rear. 19 

  Apart from that, I think the record 20 

was, as I said, very, very clear.  And we'll talk 21 

a little bit toward the end about connecting the 22 
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request for the variance to use of the basement 1 

for worship.  But apart from that, I think you'll 2 

pulled together a full record and we don't 3 

necessarily need to have everything in the record 4 

repeated on the record. 5 

  Okay.  Why don't you introduce 6 

yourselves, and we can begin? 7 

  MS. OLSON:  Good morning, Chairman Loud 8 

and Board members.  I'm Kate Olson with 9 

Greenstein, Delorme & Lucks.  And I'm here this 10 

morning with Pat Brown from my firm and with 11 

Minister Gene Cooper and Jania Otey from the 12 

Church of Christ. 13 

  We're here today seeking variance 14 

relief required to our church relocated in the 15 

lower level of an existing office building without 16 

providing any required parking spaces on the same 17 

lot. 18 

  The people, as you know, is located at 19 

3609 Georgia Avenue, Northwest in the C-3-A zone 20 

and within the Georgia Avenue Commercial Overlay. 21 

  We are here with the support of ANC 1A 22 
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and the Parkview United Neighborhood Coalition.   1 

  We're aware of no neighbor opposition 2 

to this case, and we have received supportive 3 

comments from the staff of the Office of Planning. 4 

  Since you have already commented that 5 

our record is quite full, I will try and expedite 6 

my opening statement a little bit. 7 

  As you know, a church is allowed in the 8 

C-3-A District as a matter-of-right as long as we 9 

provide one space for each ten seats of 10 

occupancy/capacity in the main sanctuary.  The 11 

applicant will provide a maximum of 60 seats, and 12 

is therefore required to provide six parking 13 

spaces. 14 

  The applicant has secured temporary use 15 

of five nearby off-street parking spaces within 16 

400 feet of the church, and Ms. Otey will further 17 

describe that in her testimony. 18 

  The applicant is requesting a variance 19 

from all six parking space, despite actually 20 

having five off-street parking spaces available to 21 

them.  And we will show that despite not being 22 
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able to provide parking on site as required by the 1 

regulations, the church identifies several readily 2 

available alternatives which meet or exceed the 3 

demand for parking. 4 

  Just quickly in a shortened version of 5 

demonstrating the three part test, as far as 6 

uniqueness goes the church has a small lot size, 7 

as you can see in the record. It's very narrow. 8 

It's only 19 by 5 feet wide.  The building that is 9 

there now was originally a townhouse built in 1920 10 

and was later converted to an office building. 11 

  Original history of parking ever being 12 

on the site nor could parking actually be located 13 

on the site because as located near, and the 14 

application pictures show that there are three air 15 

conditioning units in the back that serve tenants 16 

in the building.  The rear yard is only accessible 17 

by a very narrow alley. 18 

  The practical difficulty, we can't 19 

possibly fit the parking that is required in the 20 

back of the lot.  We're unable to put parking 21 

underneath the building.  By not granting a 22 
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variance, it would preclude the applicant from 1 

using this property for anything really other than 2 

offices or any new change of use. 3 

  And the final variance test is that 4 

there's no harm to the public or zone.  This 5 

variance can be granted.  The church offers 6 

substantial benefits to the neighborhood by 7 

becoming meeting and worshiping place for the 8 

neighbors.  Along the 3600 block of Georgia where 9 

the property is located there are 16 metered 10 

parking spaces applicable for Monday through 11 

Friday from 7:00 a.m. until 6:30 p.m.  And there 12 

are additional metered streets located north and 13 

south on Georgia Avenue, and also parking on 14 

nearby residential streets. 15 

  The property is also very accessible by 16 

the D.C. Metro Bus.  It is located just two blocks 17 

south of the Georgia Metro Station. 18 

  And we should underscore the point that 19 

all the church activities take place during 20 

periods of nonrestricted on-street parking.  The 21 

only church function during the week is on a 22 
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Wednesday evening from 7:30 to 8:30 p.m.   There's 1 

also a meeting that take place once a year on both 2 

a Friday and Saturday evening.  But I want to 3 

emphasize that all activities really do take place 4 

during nonrestricted parking hours either on 5 

weekends or weekday evenings. 6 

  There is something I want to point out 7 

that the church is offering a week long vacation 8 

Bible school, which was actually not described in 9 

the application.  This Bible school occurs one 10 

week in the summer, Monday through Friday.  It 11 

ranges in all ages.  And the applicant expects on 12 

the average 20 to 30 people each night.  And, 13 

again, it's from 7:00 to 8:30 p.m.  So these, even 14 

though it's one week long during the summer, it's 15 

still during the times of nonrestricted on-street 16 

parking hours because the meters are over by 6:30. 17 

  So despite not being able to provide 18 

parking on site, the church has identified several 19 

readily available alternatives which meet or 20 

exceed the demand for parking. 21 

  And if the Board has no questions, we 22 
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will proceed with the testimony of Minister Cooper 1 

and Jania Otey. 2 

  BZA CHAIR LOUD:  Thank you, Ms. Olson. 3 

 That was a very excellent presentation. 4 

  Let me see if Board members have any 5 

questions for you.  I don't believe that we do. 6 

  MS. OLSON:  Thank you. 7 

  MR. COOPER:  Good morning, Mr. Chairman 8 

and members of the Board.  My name is Gene Cooper 9 

and I reside at 8300 Layton Drive in Springfield, 10 

Virginia. 11 

  Thank you for your time this morning in 12 

holding this hearing for the Georgia Avenue Church 13 

of Christ.  We are a small congregation that 14 

believes in the power of the Father, and the Son 15 

and the Holy Spirit. 16 

  Although few in number, we strive to be 17 

the church that Christ established by positively 18 

impacting our environment, just as Christ demands 19 

that higher moral standard by giving and serving 20 

one another, we attempt to carry out this standard 21 

through availability, reliability and 22 
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accessibility. 1 

  The Petworth community continues to be 2 

encouraged to join our weekly fellowship on 3 

Sundays and on Wednesdays.  We extend 4 

opportunities to study the Bible, meet physical 5 

and spiritual needs and invite members to events 6 

such as the open house.  The open house that we 7 

have serves to allow the neighborhood members to 8 

visit, ask questions, meet the church and enjoy 9 

refreshments. 10 

  Twice a year we've organized an Adopt a 11 

Block, which an effort to clean several blocks in 12 

the community.  While cleaning we've had countless 13 

residents in the community to express gratitude 14 

and inquire about helping to keep the community 15 

clean. 16 

  Another aspect of the Adopt a Block 17 

includes helping the aged in the community with 18 

any needs they may have.  As a matter of fact, 19 

we've met one resident by the name of Pauline 20 

Morant and provided several services to her before 21 

her passing on last year. 22 
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  Additionally, we have a food pantry 1 

that has been used countless times by community 2 

personnel.  With similar efforts, we will continue 3 

to reach needy community members. 4 

  Events such as the financial seminar 5 

were used and design to inform the neighborhood of 6 

certain credit repairs and other financial issues 7 

that can certainly be a benefit to them. 8 

  By granting Georgia Avenue Congregation 9 

this variance we will be able to continue to 10 

impact more residents and compel them to be 11 

concerned and fortify their surroundings as well 12 

as their souls. 13 

  A couple of years ago we realized the 14 

need for a congregation in that particular part of 15 

Georgia Avenue. And myself along with 31 other 16 

members came together and decided that there was 17 

some work to be done and we decided to do that 18 

work. And since then we've been at 3609 George 19 

Avenue.  And again, this parking variance at 3609 20 

would help to serve the community as we strive to 21 

serve as Christ has called us to serve. 22 
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  We certainly thank you this morning for 1 

your time.  May God bless you. 2 

  BZA CHAIR LOUD:  Thank you. We 3 

appreciate your time as well.  And we can move to 4 

the next witness, unless Board members have any 5 

questions.  Okay.   6 

  MS. OTEY:  Good afternoon, Mr. Chairman 7 

and Board members.  My name is Jania Otey.  And I 8 

reside at 4915 New Hampshire Avenue, Northwest, 9 

D.C. 10 

  I am a member of the church.  I'm 11 

obviously here to represent the church.  And my 12 

husband is one of two ministers that we have. 13 

  I wanted to just briefly -- we have our 14 

boards over here and I won't go into a lot of 15 

detail about that.  But we have pictures of the 16 

front of the building as well as the parking area. 17 

  Should I get up, Kate?  Okay.   18 

  The parking on the street and also 19 

pictures of the back that Kate referenced showing 20 

that there really is no room to actually put 21 

spaces, a parking space in the back. 22 
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  My role with the church basically has 1 

been like the church administrator so I've been 2 

helping in various aspects from our 501(c)(3) 3 

status to working with our attorneys on this 4 

matter. 5 

  One thing I wanted to clarify, Mr. 6 

Chairman, is the question about the membership.  7 

The membership of the congregation of consists of 8 

60 members.  We do have, I guess you could say, 9 

three services:  Sunday morning at 9:00 we have a 10 

Bible class and then at 10:00 a.m. we have our 11 

worship service, and we have another worship at 12 

5:00 p.m.  Generally it's the same people that 13 

attend all three.  So it's not three different 14 

groups of 60 people.  Some members may not come in 15 

the morning and may opt to come in the evening and 16 

vice versa. 17 

  So we don't have a membership of 180 I 18 

think that was referenced previously. 19 

  Again, the extent of our meetings are 20 

really confined to Sundays and Wednesdays.  And 21 

very few weekends. 22 
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  We did obtain the support of the ANC 1 

this year, May 2009 as well as back in February of 2 

2007 when we first started looking into this 3 

matter, as well as the Parkview United 4 

Neighborhood Coalition. 5 

  So that's the conclusion of my 6 

presentation. 7 

  BZA CHAIR LOUD:  Thank you, Ms. Otey.  8 

How is your first name spelled? 9 

  MS. OTEY:  J-A-N-I-A. 10 

  BZA CHAIR LOUD:  Thank you. 11 

  Let me turn to Board members and see if 12 

there are any questions for you, Mr. Otey, or in 13 

fact any of applicant's witnesses.  Okay.  It's 14 

really clear. 15 

  Did that conclude your case?  All 16 

right.  Mr. Brown is not going to say anything 17 

this morning?  Okay.   18 

  Let us move to the Office of Planning. 19 

  MR. MORDFIN:  Good morning, Board. I'm 20 

Stephen Mordfin with the Office of Planning. 21 

  And the subject application is in 22 
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conformance with the provisions for the granting 1 

of a variance in that the subject property is 2 

unique and that it is small in size, having been 3 

originally developed as a rowhouse before being 4 

converted to an office building and zoned 5 

commercially. 6 

  In addition, the rear yard is improved 7 

with three air conditioning units and an outdoor 8 

stairwell leading to the basement. 9 

  As a result of the uniqueness of the 10 

site, the applicant is not able to provide any 11 

parking within the rear yard.  The area required 12 

to provide six parking spaces including the drive 13 

aisle exceeds the total area of the lot.  14 

Therefore, it would be a practical difficulty to 15 

the applicant to have to provide six off-street 16 

parking spaces. 17 

  The granting of this variance request 18 

would not impair the intent and integrity of the 19 

zone plan.  The church's programming takes place 20 

on Sundays and evenings when the commercial uses 21 

on Georgia Avenue are typically closed. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 107

  The site is also located approximately 1 

two blocks from the Georgia Avenue Petworth Metro 2 

Rail Station and is served by six bus lines that 3 

operate on Sundays and evenings. 4 

  Therefore, the Office of Planning 5 

recommends approval of the application. 6 

  Thank you. 7 

  BZA CHAIR LOUD:  Thank you.  And that 8 

was an excellent report. 9 

  Board members, any questions for the 10 

Office of Planning? 11 

  Does the applicant have any questions 12 

for the Office of Planning?  Okay.    Now we 13 

would go to the report of the Advisory 14 

Neighborhood Commission.  And in this case we did 15 

receive two reports from ANC 1A.  One is our 16 

Exhibit 9 and then a follow-up one Exhibit 24.  17 

Exhibit 9 was done in 2007 and there was a change 18 

of Commissioners between '07 and '09, so it was 19 

updated.  It appears to meet all the requirements 20 

for a quorum, for a notice.  A vote was taken and 21 

the vote was taken to support the application for 22 
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the variance to allow a church in the basement 1 

without the required six parking spaces. 2 

  So we will give this great weight.  And 3 

it's obviously to your advantage that you have the 4 

ANC and work with the ANC and gotten their 5 

support. 6 

  Are there any questions from Board 7 

members?   8 

  Hearing none, we now would check and 9 

see if there are any persons in the audience who 10 

are either in favor or in opposition to the 11 

application. If so, now would be the time to come 12 

up. 13 

  And seeing none, then we turn back to 14 

you, Ms. Olson, for closing remarks. 15 

  MS. OLSON:  Thank you. 16 

  Just in closing, the site provides a 17 

clear set of exceptional conditions that are 18 

unique to the property.  The result is an array of 19 

practical difficulties that would be imposed if a 20 

parking variance was not granted. 21 

  And finally, the request of relief does 22 
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not harm the District's Zone Plan, and actually 1 

the church is a positive addition to the 2 

community.  3 

  This brings our presentation to a 4 

close.  And we greatly appreciate the opportunity 5 

to present our case before you.  Given the record 6 

in this case and the fact that there's no 7 

opposition, we respectfully request a bench 8 

decision and summary order for this case. 9 

  BZA CHAIR LOUD:  Thank you for your 10 

presentation.  And we'll see what we can do. 11 

  In terms of options now, we can 12 

deliberate now.   13 

  I think the record is full. I think we 14 

probably will deliberate.  Yes.  Yes. I'm seeing 15 

uniformity for that.  So let me just start us off. 16 

  The test that needs to be met is the 17 

area variance.  We heard testimony from the 18 

applicant as well as the Office of Planning that 19 

the uniqueness is the narrow and small size of the 20 

lot, originally it being a townhouse.  There was 21 

never any parking available on the site, in 22 
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addition to which there are three air units in the 1 

rear that further constrict the site.  And OP 2 

testified that there's an outdoor stairwell as 3 

well.  In terms of practical difficulty 4 

there's absolutely no room in the rear for parking 5 

because of all of the aforementioned reasons:  The 6 

air units, the stairwell, the fact that the site 7 

is very small.  Obviously there could be no 8 

underground parking and there was testimony to 9 

that effect. 10 

  In terms of lack of substantial 11 

detriment to the public good, both the record and 12 

the testimony this morning is that there are an 13 

abundance of public transit options, including 14 

seven Metro bus lines that are in play, at least 15 

six of the seven days of the week and most of 16 

those bus lines are also operating on Sunday. In 17 

addition to which, the church really is only used 18 

Sundays.  It's used once during the week, but it's 19 

used in the evening during the week when parking's 20 

not restricted. 21 

  There are nearby about 27 parking 22 
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spaces, both in the 3600 block and then to the 1 

immediate block south.  So, again, there's an 2 

abundance of parking.  I think it's fairly close 3 

to the Petworth Metro as well.  Okay.   4 

  So it appears as though all of the 5 

prongs of the variance test have been met. 6 

  The applicant talked about securing 7 

some additional parking spaces with commercial 8 

neighbors.  And we deem that important, and we're 9 

glad that it was done. It helps to demonstrate 10 

that there's not going to be substantial detriment 11 

to the public good.  But we think you make -- at 12 

least I think you make the variance test without 13 

any of that evidence regarding the arrangements 14 

with your commercial neighbors. 15 

  Let me open it up for Board members to 16 

see if there are additional insights or feedback. 17 

 Okay.   18 

  Hearing none, one of the things I think 19 

that it would be appropriate to do is to tie the 20 

grant of the variance to the use of the basement 21 

for worship since we are in effect allowing relief 22 
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from six required parking spaces for the owner of 1 

the site.  And those six spaces are being driven 2 

by the number of seats in the basements.  We want 3 

the variance to be tied to the continued operation 4 

in the basement of a place of worship having 60 5 

seats. 6 

  So, any thoughts on that, Board 7 

members?  Any feedback or comments on that? 8 

  VICE CHAIRMAN DETTMAN:  Mr. Chairman, 9 

so your recommendation is to kind two conditions. 10 

 One is to tie it to the use as a church in the 11 

basement, and then secondly limit the membership 12 

of the church so that it does not exceed a parking 13 

requirement of six spaces? 14 

  BZA CHAIR LOUD:  Well, I hadn't thought 15 

about it in that way.  I think I was more trying 16 

to suggest that we definitely tie the variance to 17 

continued operation of worship place in the 18 

basement. 19 

  In terms of the 60 seat requirement, I 20 

hadn't necessarily thought about that, but I'd be 21 

amenable to that. Is that something that -- 22 
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  VICE CHAIRMAN DETTMAN:  It's a pretty 1 

small space. 2 

  BZA CHAIR LOUD:  Yes. 3 

  VICE CHAIRMAN DETTMAN:  In looking at 4 

the site plan, the floor layout it looks like it 5 

would be difficult to get more than 60 seats in 6 

there. 7 

  The parking requirement in 2101 either 8 

measures one space for every ten seats or if 9 

benches are installed, it's per linear something. 10 

  As I said, it's a small space and we 11 

don't have to do it.  But I'm just wondering if-- 12 

not the applicant, but the applicant decides to 13 

move and another church moves in there and they 14 

have a congregation of 100 people, it's going to 15 

increase the severity of the variance they were 16 

granted. 17 

  BZA CHAIR LOUD:  If they had a 100 18 

people, and let's just assume that the 100 people 19 

needed more than 60 seats, would they be out of 20 

compliance if they put in some additional seats 21 

and didn't come back before BZA for additional 22 
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relief for the parking? 1 

  VICE CHAIRMAN DETTMAN:  I guess at that 2 

point they would be required to provide ten 3 

spaces.  They would have a variance for six, and 4 

they would need to come back for a variance of 5 

four spaces. 6 

  BZA CHAIR LOUD:  Okay.  So if that's 7 

the case, I'd rather not necessarily add the 8 

additional -- 9 

  VICE CHAIRMAN DETTMAN:  Fine. 10 

  BZA CHAIR LOUD:  -- and just leave it 11 

to the continued use of the basement as a place of 12 

worship.  And I think the applicant can conduct 13 

itself accordingly with respect to expansion of 14 

the seats in the worship center. 15 

  Any additional comments? 16 

  BOARD MEMBER MOLDENHAUER:  No. 17 

  BZA CHAIR LOUD:  Okay.  Then I would 18 

like to move approval of Application No. 17946 for 19 

variance relief from the six required parking 20 

space to operate a church in the basement of 3609 21 

Georgia Avenue in the GA/C-3-A District. Is there 22 
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a second? 1 

  BOARD MEMBER MOLDENHAUER:  Second. 2 

  BZA CHAIR LOUD:  Motions been made and 3 

seconded.  Let me clarify as conditioned by our 4 

discussion regarding tying the variance to the 5 

continued use in the basement as the center of 6 

worship. 7 

  Motion has made.  Motion has been 8 

seconded.  Is there further discussion? Hearing 9 

none, all those in favor say aye. 10 

  BOARD MEMBERS:  Aye. 11 

  BZA CHAIR LOUD:  All those opposed?  12 

Are there any abstentions? 13 

  Ms. Bailey, can you read back the vote, 14 

please? 15 

  MS. BAILEY:  Mr. Chairman, I did not 16 

hear who seconded the motion. 17 

  BOARD MEMBER MOLDENHAUER:  I did. 18 

  MS. BAILEY:  Oh, thank you. 19 

  The vote is recorded as four-zero-one 20 

to grant the application.  Mr. Loud made the 21 

motion.  Ms. Moldenhauer seconded.  Mr. Dettman 22 
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and Mr. Hood support the motion.  The fifth Board 1 

member is not present at this time. 2 

  BZA CHAIR LOUD:  Thank you, Mr. Bailey. 3 

  And I believe that there is no 4 

opposition to the application so that this can be 5 

done as a summary decision. 6 

  MS. BAILEY:  Thank you. 7 

  BZA CHAIR LOUD:  Okay.  Thank you very 8 

much.  Appreciate your time this morning. 9 

  And I believe that that's all for this 10 

case.  Is there anything further on this case? 11 

  MS. BAILEY:  No, Mr. Chairman. 12 

  BZA CHAIR LOUD:  Okay.  And that ends 13 

the hearing cases for this morning, right?  So, we 14 

are adjourned. 15 

  (Whereupon, at 11:55 a.m. the morning 16 

session of the Public Hearing was adjourned.) 17 

 18 

 19 

 20 

 21 

 22 
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 A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 1 

 1:14 p.m. 2 

  BZA CHAIR LOUD:  Good afternoon.  This 3 

hearing will please come to order. 4 

  Ladies and gentlemen, this is the July 5 

21, 2009 Public Hearing of the Board of Zoning 6 

Adjustment of the District of Columbia.  My name 7 

is Marc Loud, Chairperson. Joining me today are 8 

Vice Chair Shane Dettman representing the National 9 

Capital Planning Commission.  To his right Mr. 10 

Anthony Hood, Chairperson of the Zoning 11 

Commission.  My left, and I want to welcome to the 12 

Board of Zoning Adjustment for her first afternoon 13 

hearing is Mrs. Meredith Moldenhauer.  And to her 14 

left. Mr. Clifford Moy, Secretary of the BZA.  And 15 

finally on the end Ms. Beverley Bailey, Zoning 16 

Specialist in the Office of Zoning.  We're going 17 

to be joined a little bit later by Mary Nagelhout 18 

from the Office of the Attorney General. 19 

  Copies of today's hearing agenda are 20 

available to you and are located to my left in the 21 

wall bin near the door.   22 
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  Please be aware that this proceeding is 1 

being recorded by a court reporter and is also 2 

webcast live.  Accordingly, we must ask you to 3 

refrain from any disruptive noises or actions in 4 

the hearing room.   5 

  When presenting information to the 6 

Board, please, turn on and speak into the 7 

microphone, first stating your name and home 8 

address.  When you are finished speaking, please 9 

turn your microphone off so that your microphone 10 

is no longer picking up sound or background noise. 11 

  All persons planning to testify either 12 

in favor or in opposition are to fill out two 13 

witness cards.  These cards are located to my left 14 

on the table near the door and on the witness 15 

tables.  Upon coming forward to speak to the 16 

Board, please, give both cards to the reporter 17 

sitting to my right. 18 

  The order of procedure for special 19 

exceptions and variances is as follows:   20 

  First, statement and witnesses of the 21 

applicant;   22 
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  Government reports, including the 1 

Office of Planning, the Department of 2 

Transportation, et cetera;   3 

  Third, the report of the Advisory 4 

Neighborhood Commission;   5 

  Fourth, parties or persons in support; 6 

  7 

  Fifth, parties or persons in 8 

opposition, and;   9 

  Finally, closing remarks by the 10 

applicant. 11 

  Pursuant to Sections 3117.4 and 3117.5 12 

the following time constraints will be maintained: 13 

   14 

  For the applicant, appellant, persons 15 

and parties, except an ANC in support including 16 

witnesses, you are allotted 60 minutes 17 

collectively.   18 

  For appellees, persons and parties, 19 

except an ANC in opposition including witnesses 20 

you are allotted 60 minutes collectively.   21 

  And all individual witnesses are 22 
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allotted 3 minutes. 1 

  For this afternoon's cases we will be 2 

using the clock, so please be mindful of the time 3 

constraints.  And parties, if you have an 4 

opportunity to consolidate witnesses, if you have 5 

witnesses that have duplicative or overlapping 6 

testimony, you may want to speak with them to 7 

consolidate it so that it fits the contours of the 8 

time allowable this afternoon. 9 

  These time restraints do not include 10 

cross examination and/or questions from the Board. 11 

  12 

  Cross examination of witnesses is 13 

permitted by the applicant or parties.  The ANC 14 

within which the property is located is 15 

automatically a party in a special exception or 16 

variance case. 17 

  Nothing prohibits the Board from 18 

placing reasonable restrictions on cross 19 

examination, including time limits and limitations 20 

on the scope of cross examination. 21 

  The record will be closed at the 22 
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conclusion of each case, except for any material 1 

specifically requested by the Board.  The Board 2 

and the staff will specify at the end of the 3 

hearing exactly what is expected and the date when 4 

the persons must submit the evidence to the Office 5 

of Zoning.  After the record is closed, no other 6 

information will be accepted by the Board. 7 

  The Sunshine Act requires that the 8 

Public Hearing on each case be held in the open 9 

before the public.  The Board may, consistent with 10 

its Rules of Procedure and the Sunshine Act, enter 11 

Executive Session during or after the Public 12 

Hearing on a case for purposes of reviewing the 13 

record or deliberating on the case. 14 

  The decision of the Board in these 15 

contested cases must be based exclusively on the 16 

public record.  To avoid any appearance to the 17 

contrary, the Board requests that persons present 18 

do not engage the members of the Board in 19 

conversation. 20 

  Please turn off all beepers and cell 21 

phones at this time so as not to disrupt these 22 
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proceedings. 1 

  The Board will make every effort to 2 

conclude the Public Hearing as near as possible to 3 

6:00 p.m. today.  That's one of the reasons why 4 

we're going to be on the clock this afternoon.  5 

But if the afternoon cases are not completed, at 6 

6:00 p.m. the Board will assess whether it can 7 

complete the pending case or cases remaining on 8 

the agenda. 9 

  At this time, the Board will consider 10 

any preliminary matters.  Preliminary matters are 11 

those that relate to whether a case will or should 12 

be heard today, such as requests for a 13 

postponement, continuance or withdrawal or whether 14 

proper and adequate notice of the hearing has been 15 

given.  If you are not prepared to go forward with 16 

a case today or if you believe that the Board 17 

should not proceed, now is the time to raise such 18 

a matter. 19 

  Does the staff have any preliminary 20 

matters? 21 

  MS. BAILEY:  Mr. Chairman, members of 22 
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the Board and to everyone, good afternoon. 1 

  Yes, Mr. Chairman, it has to do with 2 

two cases.  First one, 17916, American Hellenic 3 

Institute, that application was withdrawn, Mr. 4 

Chairman, and no action is required by the Board. 5 

It's just a matter of putting that on the record. 6 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 7 

  Then what I'd like to do is somewhat 8 

juggle the printed order of the cases.  I believe 9 

that we're going to have a request for a 10 

postponement this afternoon and some other 11 

nuances.  So what I'd like to do is call the 12 

Henrique case first, then call the Southeast 13 

Children's Center case.  I'd like to move the Lab 14 

School case ahead of 1400 Maryland Avenue.  And 15 

then the 1400 Maryland Avenue case last. 16 

  And I do think both with the 17 

combination of Henrique being postponed, and I 18 

don't think we're going to spend a tremendous 19 

amount of time on the Southeast Children's case; 20 

that probably we'll have a marginal impact to the 21 

parties to switch those last two cases.  Okay? 22 
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  MS. BAILEY:  Yes, Mr. Chairman. 1 

  Would you like to swear the witnesses 2 

in now? 3 

  BZA CHAIR LOUD:  Yes, please.  Thank 4 

you. 5 

  MS. BAILEY:  All those persons wishing 6 

to testify this afternoon, would you please stand 7 

to take the oath? 8 

  (Witnesses sworn.) 9 

  MS. BAILEY:  The first case, Mr. 10 

Chairman, as you had indicated, is the Application 11 

of Carlos Henrique, Application No. 17925.  And 12 

it's pursuant to 11 DCMR ' 3103.2, for a variance 13 

from the number of stories limitation under 14 

section 400, to allow a fourth floor addition to 15 

an existing one-family row dwelling at 1314 Park 16 

Road, Northwest. 17 

  Mr. Chairman, we did receive a request 18 

from the applicant for the hearing on this case to 19 

be postponed. 20 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 21 

  If the parties for the Henrique case 22 
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are present, could you please step forward?  And 1 

that would be both the applicant and the ANC in 2 

that case.  Not seeing them step forward, I do 3 

think as you indicated we do have a request from 4 

the applicant to postpone the case for anywhere 5 

from, I believe, 60 to 90 days.  And we were 6 

trying to look at some dates that might work foe 7 

that.  I think our calendar is pretty full in 8 

October.  Okay.  We're looking at Tuesday, October 9 

20 in the afternoon if we could reschedule it for 10 

hearing at that time. 11 

  MS. BAILEY:  Mr. Chairman, I certainly 12 

would be more than happy to schedule it for that 13 

time.  I think Mr. Nero had spoken by phone with 14 

the applicant yesterday and he had requested a 15 

November hearing date.  But I'd be more than happy 16 

to schedule it for the October hearing date that 17 

you indicated. 18 

  BZA CHAIR LOUD:  You just told me that 19 

and I just forgot it as quick as you told me 20 

because I was  paying attention to what they 21 

submitted. 22 
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  I'm fine with that.  If they want 1 

November as opposed to October, do we have some 2 

time in November? 3 

  MS. BAILEY:  The last hearing date in 4 

November is November 24th.  But I do caution the 5 

Board that that's just before the Thanksgiving 6 

holiday, which will be on the 26th.  But as far as 7 

I know at the moment, November 24th is open. 8 

  BZA CHAIR LOUD:  Okay.  Mr. Hood, are 9 

you due to be back with us around that time.  10 

Because I know you'll actually be here on the 20th 11 

anyway, right?  October 20th? 12 

  ZC CHAIR HOOD:  I'm actually going to 13 

be here October 20th.  I don't think we've signed 14 

up yet for November.  But, Mr. Chairman, I'm sure 15 

a Zoning Commission member will be here and I will 16 

leave a file so the staff can forward it to the 17 

appropriate Zoning Commission member. 18 

  BZA CHAIR LOUD:  All right.  That will 19 

work.  Because we have not actually heard any of 20 

this case anyway, so we will miss you but we 21 

understand that you may have other engagements on 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 127

November 24. 1 

  So we're looking then at Tuesday, 2 

November 24? 3 

  MS. BAILEY:  Yes, Mr. Chairman. 4 

  BZA CHAIR LOUD:  Okay.   5 

  MS. BAILEY:  In the morning. 6 

  BZA CHAIR LOUD:  In the morning is 7 

fine. 8 

  MS. BAILEY:  Okay.  Thank you, sir. 9 

  BZA CHAIR LOUD:  Thank you. 10 

  MS. BAILEY:  And are we ready now, Mr. 11 

Chairman, for the Southeast Children's Fund? 12 

  BZA CHAIR LOUD:  Yes. 13 

  MS. BAILEY:  Application 17923, 14 

Southeast Children's Fund is pursuant to 11 DCMR ' 15 

3104.1 for a special exception to establish a 16 

community service center under section 334, at 17 

premises 4230 6th Street, Southeast.  The property 18 

is zoned R-3. It's located in Square 6208, Lot 58. 19 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 20 

  Good afternoon. 21 

  MR. CLARE:  Good afternoon. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 128

  BZA CHAIR LOUD:  Thank you for your 1 

patience.  Why don't you state your name for the 2 

record. 3 

  MR. CLARE:  Certainly.  Peter Clare.  4 

And my address is 4115 Lane Pine, Northeast, 5 

Washington, D.C. 6 

  BZA CHAIR LOUD:  Good afternoon, Mr. 7 

Clare? 8 

  MR. CLARE:  No. 9 

  BZA CHAIR LOUD:  Okay.  You can proceed 10 

once you're ready. 11 

  MR. CLARE:  Certainly.   12 

  We were before you, we were postponed 13 

from the May 19th hearing because we were pursuing 14 

this under the understanding that the property was 15 

zoned R-5-A.  Then we found out that the zoning 16 

had been changed a couple of months after -- or a 17 

month or so before we submitted our application to 18 

R-3.  So now we're pursuing this under the 19 

auspices of use variance. 20 

  Southeast Children's Fund is currently 21 

located on that block.  It has a facility across 22 
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the street and about two doors down. And what 1 

we're looking to do is move from the cramp spaces 2 

hat we currently located into this vacant 3 

building.  And we would be conducting child care, 4 

worker training activities, we'd be continuing 5 

with that and then we'd be adding some community 6 

services such as GED training, life skills 7 

training in the new facility. 8 

  We feel that it's just a continuation 9 

of the activities that are currently already going 10 

on in the block.  We don't foresee there being any 11 

additional burden to the neighborhood. 12 

  The folks that would be participating 13 

in our activities are mostly located in the 14 

neighborhood in Ward 8.  The staff that would be 15 

participating in the center are already located on 16 

the block, so we don't anticipate a great increase 17 

of vehicular traffic. 18 

  We have gotten the support of the ANC 19 

for the project.   20 

  And I'm happy to answer any questions 21 

that you might have. 22 
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  BZA CHAIR LOUD:  Thank you, Mr. Clare. 1 

 Appreciate your testimony.  And, indeed, I think 2 

the record has been full with a combination of 3 

what you submitted and what the Office of Planning 4 

submitted as well.  And, of course, the ANC's 5 

report. 6 

  Let's see if the Board has any 7 

questions for you.  Okay.  There are no questions 8 

from other Board members.  I have a couple of very 9 

quick questions. 10 

  It's my understanding that the hours of 11 

operation will be 9:00 a.m. to 5:00 p.m. Monday 12 

through Friday with no weekend hours, is that 13 

correct? 14 

  MR. CLARE:  That is correct. 15 

  BZA CHAIR LOUD:  Okay.  And that if you 16 

have any evening meetings, they'll be concluded by 17 

9:00 p.m. 18 

  MR. CLARE:  That is also correct. 19 

  BZA CHAIR LOUD:  How frequently do you 20 

have evening meetings? 21 

  MR. CLARE:  I would say no more than 22 
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twice a month. 1 

  BZA CHAIR LOUD:  Twice a month?  Okay. 2 

  3 

  And that you are in agreement as 4 

regards garbage collection once per week? 5 

  MR. CLARE:  Absolutely. 6 

  BZA CHAIR LOUD:  Okay.  I don't have 7 

any additional questions. 8 

  Why don't we turn to the Office of 9 

Planning.  Good afternoon, again.  For their 10 

report. 11 

  MR. GIULIONI:  Good afternoon, Chairman 12 

Loud and other members of the Board. 13 

  Again, I'm Michael Giulioni and I'll be 14 

providing a brief report on our staff report 15 

submitted to the record. 16 

  Again, we're dealing with a use 17 

variance for a community service center in an R-3 18 

zone for the Southeast Children's Fund 19 

Professional Development Institute. 20 

  We are recommending approval of the 21 

application subject to the conditions that you'd 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 132

identified that they maintain the stated hours 1 

from 9:00 to 5:00 through the course of the work 2 

week.  That the occasional meetings they shall 3 

have will conclude by 9:00.  And that garbage 4 

collection with at a minimum once per week. 5 

  Again, yes, the application was 6 

originally made for a special exception under the 7 

provisions of, I believe, R-5-B.  However, upon 8 

analysis it was determined that the property was 9 

actually a part of the Ward A Rezoning Initiative 10 

which took place in 2008.  So we've rescheduled 11 

the hearing to today.  And we're now reviewing it 12 

as a use variance. 13 

  The reasons for which we're 14 

recommending approval of the use variance are as 15 

follows: 16 

  With respect to the applicable 17 

extraordinary or exceptional condition of the 18 

property posing an undue hardship, we believe the 19 

following:  Although the applicant may utilize the 20 

property under the provisions of the R-3 zone for 21 

purposes of a nonconforming apartment building, we 22 
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concur with the applicant's submission that having 1 

to maintain the building as a residential use 2 

would be inconsistent with the Institute's 3 

mission, and therefore pose a hardship.  This 4 

leaves the applicant with the option of selling 5 

the property and relocating which would pose a 6 

comparable hardship.  The sale of the property 7 

could require the Institute to have to relocate 8 

outside of the immediate area, which would remove 9 

from them surrounding organizations which help 10 

them to fulfil their mission in the surrounding 11 

community whom they primarily serve. 12 

  With respect to how relief may be 13 

granted without substantial detriment to the 14 

public good, the Office of Planning believes the 15 

following: 16 

  The property is situated at the north 17 

end of the subject block where it abuts an 18 

alleyway.  And to the north there is a C-1 19 

commercial one just north of the alley. 20 

  The property already easily meets the 21 

minimum parking requirements and has the 22 
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opportunity for more space should they be 1 

necessary.   2 

  And the proposed operating program of 3 

the community service center with its daytime 4 

hours and limited evening we feel should pose 5 

minimal traffic impacts. 6 

  And lastly, the nature of the community 7 

service, it's focused on providing training and 8 

counseling services we feel would have minimal 9 

impact in terms of potential noise or trash in the 10 

neighborhood. 11 

  Regarding the final test, how the 12 

relief may be granted without impairing the intent 13 

or integrity of the Zone Plan, we believe the 14 

following: 15 

  The use of the property as a community 16 

service center we feel can be considered 17 

comparable in impact to other uses that are 18 

permitted in the R-3 zone.  These include a 19 

community center, private school and nonprofit 20 

organization or health care facility.  The 21 

approval of the proposed community service center 22 
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would therefore not impact the intent or the 1 

integrity of the plan.  And further to that, one 2 

could consider that the use as proposed would 3 

actually be more in conformity as the goal of the 4 

rezoning was an effect to prohibit the 5 

continuation of the use of an apartment house. 6 

  So in summation, these are our reasons 7 

for supporting the application. 8 

  I'd be happy to answer any questions 9 

should you have them. 10 

  BZA CHAIR LOUD:  Thank you, Mr. 11 

Giulioni. 12 

  Am I pronouncing that correctly? 13 

  MR. GIULIONI:  Giulioni. 14 

  BZA CHAIR LOUD:  Giulioni.  Thank you. 15 

  Board members, are there any questions 16 

for Mr. Giulioni? 17 

  Applicant, do you have any questions?  18 

Okay.   19 

  Then what we'll do now is turn to the 20 

ANC if they have joined us, if they're in the 21 

audience, this would be the time for the ANC's 22 
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report.  It doesn't look like they're here. 1 

  My record reflects they submitted two 2 

reports.  Our Exhibits 33 and 26. 33 is dated May 3 

29 and in our Exhibit 33 ANC 8D finds no 4 

objections to the requests of the Southeast 5 

Children's Fund before the BZA for approval of the 6 

application for relief.   7 

  It indicates that notice was given, a 8 

meeting held on May 28th.  Notice given May 16th. 9 

 A meeting held May 28.  And that a quorum were 10 

present at that meeting.  So the report is 11 

entitled to the great weight of the BZA, and it 12 

will be given that weight as a part of our review 13 

of the case. 14 

  Did you have any questions or concerns 15 

at all about the -- 16 

  MR. CLARE:  No, I'm fine.  Thank you. 17 

  BZA CHAIR LOUD:  Okay.  I think if 18 

there are persons now in the audience who are in 19 

support of the application, now would be the time 20 

to come up.  You would be given three minutes.  21 

And if there are persons who are in the audience 22 
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who are opposed to the application, now would be 1 

the time to come up and state the grounds of 2 

opposition. 3 

  And seeing none, Mr. Clare, if you 4 

could come back up because you're given the 5 

opportunity now to offer some closing remarks. 6 

  MR. CLARE:  I have no closing remarks, 7 

other than thank you very much. 8 

  BZA CHAIR LOUD:  Okay.  Well, thank 9 

you. 10 

  And I believe that the record is full. 11 

I'll turn to colleague and see if we want to 12 

deliberate this case today.  I think we can 13 

deliberate the case today.  I think we have enough 14 

evidence.  And I can start us off. 15 

  This is a request for a use variance 16 

which is coming back to us because initially had 17 

been advertised, I think, as an area variance.  18 

And there had been a rezoning of the site from the 19 

time that the applicant purchased it and the time 20 

that the applicant moved forward with its request 21 

for relief. In fact, under the zoning that was in 22 
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place when the applicant purchased it, the 1 

applicant would not have needed the relief that 2 

the applicant is now before us now.  So that is 3 

what brings us to the case. 4 

  The use variance test requires that the 5 

applicant demonstrate a unique or exceptional 6 

situation.  In this case both the applicant and 7 

the Office of Planning's report, our Exhibit 34, 8 

talk about the rezoning of the property in 9 

November of '08 from the R-5, I believe, to the R-10 

3 making the community service not allowable. 11 

  And again, I think there's something in 12 

the record where the applicant talks about having 13 

purchased the property in the R-5 for that reason 14 

and then it only later being rezoned.  15 

  With respect to undue hardship there's 16 

testimony from the applicant and corroboration of 17 

that from the Office of Planning that the property 18 

cannot be used for R-3 purposes that would be 19 

consistent with the applicant's mission, which I 20 

think is important because the applicant purchased 21 

the property when it was zoned to do something 22 
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differently consistent with the applicant's 1 

mission as a nonprofit.  They provide training 2 

skills to it appears to be at risk marginal 3 

populations in Ward 7 and 8.  And those skills are 4 

provided along a block where there are a continuum 5 

of related services nearby.  So it would be very 6 

difficult for this applicant to identify a 7 

different location that's not part of that 8 

continuum of services.  And so there would be an 9 

undue hardship to the applicant of having to 10 

either provide a service inconsistent with its 11 

mission or comply abandon the sit and seek a site 12 

elsewhere. 13 

  With respect to whether there's 14 

substantial detriment to the public good, we heard 15 

testimony from the Office of Planning that to the 16 

north there's a commercial district.  That the 17 

site easily meets the parking requirements.  That 18 

the proposed hours of the applicant, both with the 19 

limited evenings and daytime use, pose minimal 20 

traffic impacts in the area. 21 

  Further, the Office of Planning 22 
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testified that the training and counseling 1 

services offered by this applicant will have 2 

minimal impacts in this community.   3 

  I believe that pretty much covered what 4 

the Office of Planning testified to. 5 

  There's the ANC report.  As I've 6 

mentioned, our Exhibit 33, where they met. They 7 

had notice and quorum, and they voted approval of 8 

the application.  So there's no substantial 9 

detriment to the public good coming from that 10 

perspective. 11 

  The Office of Planning recommended 12 

three conditions.  One was that the hours of 13 

operation be limited to 9:00 a.m. to 5:00 p.m. 14 

Monday through Friday with no weekend hours.  That 15 

evening meetings shall conclude by 9:00 p.m.  And 16 

I think the applicant testified that there are 17 

about two evening meetings per week, a maximum of 18 

two per week.  And that garbage collection occur 19 

once per week.  And the applicant agreed to all of 20 

those conditions. 21 

  With that said, I think that they 22 
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presented a strong application for relief for the 1 

use variance.  And I will turn it over to 2 

colleagues for your thoughts. 3 

  BOARD MEMBER MOLDENHAUER:   I feel the 4 

applicant has satisfied their burden and I'm favor 5 

of granting of it.  I would just state that 6 

instead of the language of "occasional meetings" 7 

that the OP report suggests, rather indicate no 8 

more than two per week. 9 

  BZA CHAIR LOUD:  Thank you, Ms. 10 

Moldenhauer.  I think that's an excellent way to 11 

sort of capture it and make it very specific so 12 

that they'll know if they're in or not in 13 

compliance at any given time.  That sort of 14 

occasionally you don't know if you're doing it or 15 

not doing it.  So let me just get that language. 16 

It would be no more than -- okay.  Thank you very 17 

much 18 

  BOARD MEMBER MOLDENHAUER:  (Microphone 19 

turned off.) 20 

  Is there further deliberation? 21 

  ZC CHAIR HOOD:  I don't think the court 22 
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reporter picked up -- 1 

  BOARD MEMBER MOLDENHAUER:  The language 2 

would be "no more than two evening meetings a week 3 

that would conclude by 9:00 p.m. 4 

  ZC CHAIR HOOD:  Let me just ask Board 5 

member Moldenhauer -- I don't want to mess your 6 

name up -- could we just say "limited"?  And I 7 

know the applicant may agree with it.  Because I'm 8 

just thinking about no more than two a week.  They 9 

may not one for a month.  And I just think 10 

"limited" doesn't necessarily -- there may be a 11 

need to have an additional meeting that week. I 12 

don't know.  You know, it's not that I'm going to 13 

belabor or debate, or fight over.  But I just 14 

wonder if we could -- because I had a problem also 15 

with "occasional."  I'm just wondering two a week. 16 

 There may be a need to have three.  You might not 17 

have another meeting for three or four months.  18 

I'm just trying to think that through. 19 

  BOARD MEMBER MOLDENHAUER:  Well, you 20 

could just summarize it based on a month and then 21 

that way if they had a week where they did not 22 
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have a meeting, it would be obviously be -- if you 1 

had, let's say, six meetings per month, that would 2 

then allow for a variation if one week you did not 3 

have an event due to a holiday or something to 4 

that effect.  And that would maybe still provide a 5 

limitation. 6 

  ZC CHAIR HOOD:  That would be -- 7 

  BOARD MEMBER MOLDENHAUER:  But also 8 

provide a flexibility. 9 

  ZC CHAIR HOOD:  Because you first said 10 

two a week. 11 

  BOARD MEMBER MOLDENHAUER:  Two a week. 12 

  ZC CHAIR HOOD:  If we say, what, eight 13 

a month? 14 

  BOARD MEMBER MOLDENHAUER:  Yes. 15 

  ZC CHAIR HOOD:  Okay.  That'll give 16 

them so later if have to do three a week.  Okay. 17 

    BOARD MEMBER MOLDENHAUER:  Yes. 18 

  ZC CHAIR HOOD:  Thank you. 19 

  BZA CHAIR LOUD:  Thank you, Mr. Chair. 20 

  Is there any further deliberation?  21 

  Okay.  Then I'd like to make a motion 22 
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that we approve Application No. 17923 of the 1 

Southeast Children's Fund for a use variance for a 2 

community service center in the R-3 at 4230 6th 3 

Street, Southeast with the following conditions: 4 

  One is that the hours of operations 5 

shall be 9:00 a.m. to 5:00 p.m. Monday through 6 

Friday with no weekend hours; 7 

  Two is that there shall be no more than 8 

eight evening meetings per month, and that they 9 

shall conclude by 9:00 p.m., and; 10 

  Three is that garbage collection shall 11 

take place at least once per week. 12 

  Is there a second. 13 

  ZC CHAIR HOOD:  Second. 14 

  BZA CHAIR LOUD:  Motion has been and 15 

seconded.  Is there a further deliberation?  16 

Hearing none, all those in favor say aye. 17 

  BOARD MEMBERS:  Aye. 18 

  BZA CHAIR LOUD:  All those opposed?  19 

Any abstentions? 20 

  Ms. Bailey, can you read back the vote, 21 

please? 22 
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  MS. BAILEY:  Mr. Chairman, the vote is 1 

recorded as four-zero-one to grant the application 2 

as amended and with the conditions indicated. 3 

  Mr. Loud made the motion.  Mr. Hood 4 

seconded.  Mr. Dettman and Ms. Moldenhauer 5 

approved the application.  The fifth Board member 6 

not sitting at this time. 7 

  Summary order, Mr. Chairman? 8 

  BZA CHAIR LOUD:  Summary order.  The 9 

ANC is supportive of, there's no opposition.   10 

  So thank you, Ms. Bailey. 11 

  MS. BAILEY:  Okay.   12 

  BZA CHAIR LOUD:  Thank you, Mr. Clare. 13 

 And good luck with your project. 14 

  MS. BAILEY:  Mr. Chairman, are you 15 

ready for the next case, the Lab School? 16 

  BZA CHAIR LOUD:  Yes. 17 

  MS. BAILEY:  Application 17923.  This 18 

is the application of The Lab School of 19 

Washington, and it's pursuant to 11 DCMR ' 3104.1, 20 

for a special exception to allow the continued use 21 

of an existing private school (that's for 200 pre-22 
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kindergarten to fifth grade children and 40 staff) 1 

under section 206.  The property is located at 2 

4470 Q Street, Northwest.  It's also known as 3 

Square 1361, Lot 980.  The property is zoned R-1-4 

B. 5 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 6 

  7 

  And good afternoon to the parties in 8 

the case. 9 

  Is the ANC present for this case.  10 

Okay.   11 

  And I do believe I see Ms. Gates in the 12 

rear. Perhaps I don't.  Okay.  All right.  But I 13 

know that they had filed some pleadings and 14 

presumably may be joining us.  I'm not certain. 15 

  Why don't we do this.  Why don't the 16 

parties at the table introduce yourselves.  And I 17 

think we have one preliminary matter and then we 18 

can get into the case. 19 

  MS. PRINCE:  Allison Prince with 20 

Pillsbury Winthrop Shaw Pittman here  on behalf of 21 

The Lab School. 22 
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  MS. SCHANTZ:  Katherine Schantz -- 1 

  BZA CHAIR LOUD:  We couldn't hear you. 2 

 I don't know if your mic was on. 3 

  MS. SCHANTZ:  Katherine Schantz, head 4 

The Lab School of Washington. 5 

  BZA CHAIR LOUD:  Good afternoon. 6 

  MR. TENNIS:  Bill Tennis, Vice Chairman 7 

of the Board. 8 

  MR. BRAUN:  Peter Braun, Director of 9 

Operations of The Lab School. 10 

  MR. WELLS:  Marty Wells, traffic 11 

consultant to The Lab School. 12 

  BZA CHAIR LOUD:  Good afternoon to each 13 

of you.  Thank you for your patience this 14 

afternoon. 15 

  I understand that you may have some 16 

witnesses that need to leave early.  Is that still 17 

the case? 18 

  MS. PRINCE:  No.  19 

  BZA CHAIR LOUD:  Okay.   20 

  MS. PRINCE:  You had moved the agenda 21 

around so we're now in just great shape.  Thank 22 
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you. 1 

  BZA CHAIR LOUD:  Fantastic.  Just so I 2 

can sort of keep mental track, how many witnesses 3 

do you have total? 4 

  MS. PRINCE:  These are all of our 5 

witnesses. 6 

  BZA CHAIR LOUD:  These are all of your 7 

witnesses right here? 8 

  MS. PRINCE:  There's some parties in 9 

support who have come down to testify in support. 10 

  BZA CHAIR LOUD:  Okay.   11 

  MS. PRINCE:  But these are all our 12 

witnesses. 13 

  BZA CHAIR LOUD:  Parties in support or 14 

just witnesses in support? 15 

  MS. PRINCE:  Oh, I'm sorry.  Witness in 16 

support. 17 

  BZA CHAIR LOUD:  Witnesses in support? 18 

 Okay.  And how many of those do we have? 19 

  MS. PRINCE:  I expect three or four. 20 

  BZA CHAIR LOUD:  So a total of about 21 

seven witnesses?  Okay.   22 
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  We are going to be on the clock once we 1 

start.  We haven't started yet.  And we do have a 2 

preliminary matter, and I'm going to turn to Ms. 3 

Moldenhauer for the preliminary matter. 4 

  BOARD MEMBER MOLDENHAUER:  The 5 

preliminary matter is the issue of potential 6 

accusal, which I don't believe is going to be an 7 

issue.  However, I am an attorney and I have done 8 

a small bit of legal work for The Lab School in 9 

regards to an AIA contract review for a matter not 10 

related to this project, but related to their main 11 

campus.  So based on that, I've discussed with my 12 

fellow Board members and we don't believe that 13 

recusal would be necessary. 14 

  BZA CHAIR LOUD:  Thank you, Ms. 15 

Moldenhauer. 16 

  Were there any questions either from 17 

the applicant or from other Board members for Ms. 18 

Moldenhauer?  Okay.   19 

  I just wanted to ask you a couple of 20 

quick questions.  Notwithstanding what you shared 21 

on the record, do you think you can be fair and 22 
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impartial with respect to reviewing the record and 1 

making a decision? 2 

  BOARD MEMBER MOLDENHAUER:  Yes, I do. 3 

  BZA CHAIR LOUD:  Okay.  Then I don't 4 

have any personal challenge with it.  It doesn't 5 

look like other Board members have any as well. So 6 

we'll proceed forward with the merits of the case. 7 

  And we turn back to you, Ms. Prince, 8 

for the beginning of your case. 9 

  MS. PRINCE:  Thank you. 10 

  Good afternoon, Chairperson Loud and 11 

members of the Board.  And welcome to our newest 12 

Board member. 13 

  My name is Allison Prince.  I'm an 14 

attorney with the law firm of Pillsbury Winthrop. 15 

  With me here today is Katherine 16 

Schantz, the brand new head of The Lab School.  17 

She just Lab a few weeks ago.  Bill Tennis, the 18 

Vice Chair of the Board of Directors of The Lab 19 

School.  Peter Braun, the Director of Operations 20 

for Lab.  And Marty Wells, an expert in traffic 21 

engineering. 22 
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  We're here this afternoon seeking 1 

special exception relief to continue Lab's use of 2 

its Foxhall campus.  The Lab School has been a 3 

District institution since its founding in 1967. 4 

Its main campus is located on Reservoir Road. And 5 

the campus we're here to discuss today is located 6 

on Foxhall Road at Q Street. 7 

  The campus may be better known to you 8 

as the site of the Hardy School, the former Hardy 9 

School or more recently Rock Creek International 10 

School, which also appeared before this Board to 11 

secure special exception relief. 12 

  When Rock Creek declared bankruptcy two 13 

years ago and its lease with the District for that 14 

campus was assigned to Lab, Lab occupied the 15 

premises pursuant to Rock Creek's BZA order. So 16 

Lab followed all of the conditions that governed 17 

Rock Creek's use of the premises.  As you know, 18 

BZA orders are not ever conditioned on a specific 19 

user, just a use, so we literally stepped into the 20 

shoes of that earlier BZA order, which is Order 21 

16424. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 152

  Rock Creek had occupied the campus for 1 

eight years under that order.  The terms of that 2 

order are said to expire at the end of September. 3 

 So we're here today to extend the entitlements 4 

previously approved by the Board.  There are 5 

essentially two minor modifications that we're 6 

proposing.   7 

  We'd like to modify condition number 8 

four to make it clear that the school is available 9 

after hours for community organizations and for 10 

specific school related activities such as Back to 11 

School Night.  Not for educational purposes after 12 

school. 13 

  We are also seeking a new condition to 14 

limit the use of school facilities during the 15 

summer to educational programs subject to all of 16 

the same conditions. 17 

  As you know, the standard for review of 18 

this application is whether the school is located 19 

so as not to become objectionable or nearby 20 

property owners because of noise, traffic, number 21 

of students or other objectionable conditions, and 22 
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if the site provides ample parking.  Through our 1 

testimony today and our written submissions we 2 

believe that we demonstrate that the school's use 3 

of the Foxhall campus is in harmony with the 4 

general purpose and intent of the regs and the 5 

granting of the requested relief will not 6 

adversely affect the use of neighboring 7 

properties. 8 

  As a preliminary matter I would like to 9 

address two issues that were raised at our two 10 

meetings with the ANC and are referenced in the 11 

ANC's letter, as well as a letter submitted by 12 

former ANC Commissioner Alma Gates. 13 

  The first issue is a suggested 14 

reduction in enrollment for the site from the 15 

existing and longstanding limit of 200 to 100 16 

students.  We will provide testimony today as to 17 

why the request is entirely unjustified and why 18 

Lab cannot agree to this.  And as a legal matter I 19 

would like to state that I know of no instance in 20 

which this Board has reduced a school's 21 

enrollment.  To my knowledge, the Board has never 22 
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forced a school to reduce an approved enrollment 1 

for good reason.  Doing so would throw a school's 2 

acceptance procedures into disarray and cause 3 

extreme financial uncertainty. 4 

  Let's be clear.  This measure isn't 5 

being requested by the ANC as a punitive measure 6 

against Lab as a result of complaints about its 7 

operations.  There have been no such complaints.  8 

The community support for Lab's operations here is 9 

evident by the neighbors who will testify today 10 

and the letters of support in the record. 11 

  The ANC merely wants the enrollment 12 

reduced to more closely reflect the current level 13 

enrollment and to allow almost no room for growth 14 

or change.  I would suggest it is not appropriate. 15 

 The ANC has not even attempted to address the 16 

legal standard by trying to demonstrate that the 17 

change is needed because there have been adverse 18 

impacts.  To the contrary, they've indicated that 19 

the school has had no adverse impacts. 20 

  The second issue that's been raised was 21 

referenced in Ms. Gates' letter.  Ms. Gates 22 
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suggests that Lab's student tutor trainees, 1 

they're student teachers, should be included in 2 

faculty and staff counts even though they are 3 

unpaid volunteers like student teachers at other 4 

schools. 5 

  Lab only includes individuals employed 6 

by the school in its faculty and staff counts.  7 

This is the identical approach taken by every 8 

other independent school in the District of 9 

Columbia.  There is no reason to hold Lab to a 10 

different standard.  In fact, I think it would be 11 

a clear case of singling out Lab for differential 12 

treatment. 13 

  We're happy to discuss either of these 14 

issues with you further should the Board have 15 

questions. 16 

  And before turning to our presentation, 17 

I'd like to hand over a letter from Bob Avery of 18 

the Foxhall Citizens Association that evidences 19 

Foxhall's strong support for the Lab application. 20 

It was provided to the Advisory Neighborhood 21 

Commission.  This school is located right in the 22 
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heart of the Foxhall community.  And I believe 1 

that the citizens association strong support of 2 

the application is important to note here. 3 

  If the Board has no questions, I'd like 4 

to proceed with the testimony of Ms. Schantz.  5 

After that we'll proceed with Bill Tennis of the 6 

Board with Peter Braun, and finally with Marty 7 

Wells. 8 

  I would like to note that Marty wasn't 9 

here when you swore in the witnesses, so he does 10 

need to be separately sworn in. 11 

  Thank you. 12 

  BZA CHAIR LOUD:  Thank you, Ms. Prince. 13 

  Ms. Bailey, should we do the swearing 14 

in now?  And I think we've also been joined by the 15 

ANC.  Good afternoon. 16 

  And we are currently in The Lab School 17 

case.  We ended up calling that ahead of 1400 18 

Maryland Avenue.  So if you could join us at the 19 

table since your ANC is automatically a party in 20 

the case. 21 

  And Ms. Bailey will take care of the 22 
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final round of swearings in.  Then I have a couple 1 

of questions on the FTE issue.  I don't know if we 2 

should just hold that until all of you witnesses 3 

or see if other Board members have sort of an 4 

initial round of questions on some of the purely 5 

legal type stuff. 6 

  MS. BAILEY:  Is there anyone else that 7 

needs to be sworn in at this time? 8 

  (Witnesses sworn.) 9 

  BZA CHAIR LOUD:  Thank you again. 10 

  And good afternoon. 11 

  Ms. Prince, does the ANC have a copy of 12 

the FCCA Board that you just gave us? 13 

  MS. PRINCE:  Yes, they do.  The letter 14 

was actually directed to the ANC. 15 

  BZA CHAIR LOUD:  Okay.  Great. Thank 16 

you. 17 

  And I just have a couple of questions. 18 

You can chew on them a little bit now and we can 19 

probably revisit it a little bit later in the 20 

proceeding. 21 

  On the issue of the FTEs, can you 22 
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articulate your understanding of why we would not 1 

include in the FTE count persons that come to the 2 

Foxhall campus on behalf of The Lab School that 3 

are involved as student tutors or trainees, as 4 

sort of articulated in Ms. Gates' letter, whether 5 

they're on the payroll or not?  If they came there 6 

every single day or they come there on a routine 7 

basis as part of the regiment of providing 8 

services to the students, why would we not include 9 

them?  And how does your understanding of what you 10 

just articulated align with the St. Patrick's 11 

case? 12 

  MS. PRINCE:  I've worked with many 13 

independent schools over the years and two issues 14 

that have come up occasionally have been the 15 

manner in which we count faculty and staff and 16 

whether or not nonemployees should be included in 17 

the counts. Where I think we've evolved on the FTE 18 

issue is this Board fairly recently really likes a 19 

body count.  They don't like the notion of people 20 

that are there 50 percent of the time count as a 21 

half of person.  So we've gotten away from that, 22 
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although that was the procedure for some time. 1 

  And our faculty and staff that we 2 

include on this campus are 31, that is a body 3 

count. However, we have not included, nor as I 4 

said has any school ever included to my knowledge, 5 

nonemployees in the body count.  6 

  Examples of the kind of nonemployees 7 

that a school would have are: 8 

  Parent volunteers, some of whom come on 9 

a very regular basis; 10 

  Independent contractors; 11 

  Delivery people to the site, and; 12 

  In some cases, some schools have speech 13 

therapists come onto the premises for a limited 14 

amount of time during the day to directly work 15 

with students. 16 

  It's just evolved over time that the 17 

proper way to count is who we know is on the 18 

payroll, an employee of the school.  And I would 19 

argue that if the Board wants to revisit that 20 

globally, it needs to revisit it globally.  No 21 

school that I have ever represented has been 22 
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required to count nonemployee personnel in its 1 

head counts.  And to do so, I should add, would 2 

bring some schools out of compliance with their 3 

parking requirement.  Some schools, unlike Lab's 4 

Foxhall campus, really are right at their parking 5 

maximum, the two for three based on faculty and 6 

staff.  And if they were informed that due to a 7 

different approach to accounting they now had to 8 

include parent volunteers, it really can go to 9 

logical extremes.  Do we want to count the Secret 10 

Service?  They're on campus everyday for the 11 

President's daughters.  They're there, why don't 12 

they count.  You know, it's just where do you draw 13 

the line?  Where do you draw the line for a 14 

hospital that has volunteers.  It's just been a 15 

slippery slope that this Board has never really 16 

gone down. 17 

  BZA CHAIR LOUD:  So then as I 18 

understand it, one of the concerns would be that 19 

we would be erecting a completely unique standard 20 

just for The Lab School in this case? 21 

  MS. PRINCE:  A unique standard for The 22 
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Lab School.  And what troubles us is we really 1 

don't want Lab to be held to a different standard 2 

over an issue that is very much tied to its 3 

education of learning disabled children.  Lab is 4 

very fortunate to have a very exceptional ratio of 5 

teachers to students.  And we count all the 6 

teachers.  But in addition because Lab is such a 7 

special place and really an international role 8 

model for educating learning disabled, we do have 9 

perhaps more student teachers than some schools.  10 

But to treat our student teachers differently than 11 

the way student teachers are treated at any other 12 

school is, I think, really singling out Lab in a 13 

way that is not appropriate. 14 

  BZA CHAIR LOUD:  Okay.  As I said, you 15 

chew on it a little bit further, we'll chew on it. 16 

 I think you hit the nail on the head.  One of the 17 

very points that Ms. Gates makes in what she has 18 

submitted is that you're very model at inception, 19 

and I'm assuming she's talking about now as well, 20 

is that you utilized the services of I think 21 

American University students as a part of their 22 
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graduation or matriculation requirements to wrap 1 

around some additional services for the kids.  So 2 

that that is a part of what the school offers on a 3 

continuing sort of nonstop basis, this population 4 

of tutors and student trainees who are providing 5 

services to the kids. 6 

  So, I mean, it does create a very real 7 

impact in terms of bodies that are going to be 8 

there on an ongoing basis, let us say, as distinct 9 

from parents who might come in from time-to-time 10 

and volunteer for a particular class. 11 

  So, I'm going to think about it from my 12 

end.  I'll open it up to Board members to see if 13 

they have any additional inquiries on this.  And 14 

we'll try to reason our way collectively to the 15 

right answer. 16 

  MS. PRINCE:  I will add one -- I'm 17 

familiar with another independent school because 18 

my children attend the school where there are 19 

every year, year in/year out, Catholic University 20 

education students in the classrooms, one to two 21 

per classroom, year in/year out.  So Lab's models 22 
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is unique because of the learning disabled 1 

mission, however there are other schools that have 2 

a regular source of student teachers and have 3 

student teachers in the classrooms just like Lab. 4 

  BZA CHAIR LOUD:  Okay.  And just on 5 

this issue of the student -- what should they be 6 

called?  Student trainers, student -- 7 

  MS. PRINCE:  Student teachers, tutor 8 

trainees. 9 

  BZA CHAIR LOUD:  Student teachers?  10 

Student trainees?  How many of those do you 11 

currently have? 12 

  MS. PRINCE:  There are, I believe, 11 13 

on the Foxhall campus.  Peter Braun can address 14 

this in more detail.  I would also add that they 15 

are there half a day and they generally arrive to 16 

the campus by this well established shuttle 17 

service that Lab has had great success in 18 

operating, the Metro Shuttle and a shuttle from 19 

the AU campus. 20 

  BZA CHAIR LOUD:  So the 11 are there 21 

daily, Monday through Friday? 22 
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  MS. PRINCE:  Yes. 1 

  BZA CHAIR LOUD:  Okay.  And all of the 2 

11 come and go through the shuttle service? 3 

  MS. PRINCE:  I'm going to leave Peter 4 

to address the specifics of how they each arrive. 5 

  BZA CHAIR LOUD:  Okay.  I have a couple 6 

of questions about the count issue, but I want to 7 

see if Board members have additional questions on 8 

the FTE piece. 9 

  VICE CHAIRMAN DETTMAN:  Good afternoon, 10 

Ms. Prince. 11 

  So when we're looking at 40 staff, you 12 

had mentioned that's going to be 40 people 13 

inclusive of full time and part time teachers as 14 

well -- 15 

  MS. PRINCE:  Bodies. 16 

  VICE CHAIRMAN DETTMAN:  -- as other 17 

staff, the admin staff and all of that? 18 

  MS. PRINCE:  Yes, that's just all 19 

bodies. 20 

  VICE CHAIRMAN DETTMAN:  Okay.  And as 21 

you present your case with respect to the 22 
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volunteers, the interns, the tutors is it going to 1 

be a part of your case under 206.2 the ample 2 

parking provision -- 3 

  MS. PRINCE:  Yes. 4 

  VICE CHAIRMAN DETTMAN:  -- that you're 5 

going to be able to say we can accommodate these 6 

people with the parking? 7 

  MS. PRINCE:  Yes. 8 

  VICE CHAIRMAN DETTMAN:  Okay.  Thank 9 

you. 10 

  BOARD MEMBER MOLDENHAUER:  In your July 11 

7 letter it seems that you're saying that right 12 

now The Lab School currently has 125 students 13 

enrolled at the Foxhall campus, is that correct? 14 

  MS. PRINCE:  I believe it's 72 at the 15 

Foxhall campus.   16 

  BOARD MEMBER MOLDENHAUER:   And so if 17 

it's 72 and there's a current ability based on 18 

your request to have 200 students -- 19 

  MS. PRINCE:  Yes. 20 

  BOARD MEMBER MOLDENHAUER:  -- how would 21 

that affect, obviously, the student-to-teacher 22 
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ratio and the total number of eventual teachers 1 

that would -- because right now we're talking 2 

about 31 faculty based on that count.  But, 3 

obviously, if the enrollment increased, that would 4 

assume then the teachers would also increase in 5 

faculty. 6 

  MS. PRINCE:  That's correct.  We're 7 

seeking to maintain the historic caps on the 8 

property:  The 200 students and the 40 teachers 9 

and staff.  We're not seeking to increase the 10 

teacher and staff cap, even though under the 11 

immediate model that Lab uses it's not likely that 12 

we could reach 200 right away with the current 13 

staffing ratio.  However, as the testimony and the 14 

record will explain, it's entirely possible that 15 

the staffing model will change in a way that we 16 

accommodate the same number of students that Rock 17 

Creek accommodated on the campus and that Hardy 18 

traditionally accommodated.  But to the community 19 

and others assurance that we will not have any 20 

greater impacts than any other previous school 21 

use, we did not seek an increase in the cap on the 22 
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faculty and staff, the 40. 1 

  So if we can't change our model in a 2 

way that can educate 200 children using only that 3 

number of faculty and staff, then we won't be able 4 

to increase to 200.  We have to maintain that cap. 5 

  BZA CHAIR LOUD:  Thank you, Ms. 6 

Moldenhauer. 7 

  First, let me check with Chairman Hood. 8 

 Did you have any questions. 9 

  ZC CHAIR HOOD:  I do have a question, 10 

but maybe you'll ask it.  I'm going to wait until 11 

after you finish. 12 

  BZA CHAIR LOUD:  Okay.  I'm going to 13 

move on to the count issue. 14 

  ZC CHAIR HOOD:  That's where I was 15 

going. 16 

  BZA CHAIR LOUD:  Is that where you were 17 

going?  Okay.   18 

  Help me understand this, Ms. Prince.  19 

In terms of this has a very unique history coming 20 

to us because originally it was the Rock Creek 21 

International School that was approved for the 200 22 
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for a ten year special exceptional.  And now, 1 

interestingly enough, you've taken over that.  2 

They filed bankruptcy.  And so you're coming back 3 

for the same 200 that they had been approved for 4 

as a part of the earlier process. 5 

  MS. PRINCE:  Yes. 6 

  BZA CHAIR LOUD:  What's kind of 7 

interesting to me, and I'm not decided on it one 8 

way or the other I'm just looking for some 9 

guidance, is that when they came before BZA in '99 10 

and made the case for the 200, they made the case 11 

for the 200.  That is, they had more than a 12 

traffic management plan, which I think we have in 13 

this case, but they had an actual transportation 14 

study.  They showed traffic counts.  It was the 15 

kind of transportation study that we are akin to 16 

seeing in these 206 type cases. 17 

  MS. PRINCE:  Yes. 18 

  BZA CHAIR LOUD:  It almost seems as if 19 

in this case the applicant is suggesting that 20 

because a different applicant made the case for 21 

200 in a different proceeding and that the cap is 22 
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now at 200, that we're going to maintain it at 200 1 

without going through the step of making the case 2 

for 200.  Do you understand what I'm asking? 3 

  MS. PRINCE:  I see what your point is. 4 

 And I think at this point I'm starting to act 5 

more like a witness than a lawyer, and Marty Wells 6 

is here to address that issue. 7 

  BZA CHAIR LOUD:  Okay.  Okay.  Thank 8 

you for pointing me in the right direction on 9 

that.   10 

  Let me see if other Board members have 11 

questions. 12 

  ZC CHAIR HOOD:  I'm hoping, Mr. 13 

Chairman, I'm sure we will go right down along the 14 

lines of the question that you're asking at this 15 

point because I do want to further engage that.  16 

But as Ms. Prince already said, maybe we'd better 17 

get into the presentation. 18 

  BZA CHAIR LOUD:  Okay.   19 

  ZC CHAIR HOOD:  So I'll withhold it.  20 

Thank you. 21 

  BZA CHAIR LOUD:  Thank you. 22 
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  Then why don't we go to your witnesses 1 

and I'll defer to you to the order that you want 2 

to call your witnesses. 3 

  MS. PRINCE:  Our first witness is, as I 4 

said, Katherine Schantz the brand new head of The 5 

Lab School. 6 

  MS. SCHANTZ:  The name is Katherine 7 

Schantz.  My address is 3428 Reservoir Road, 8 

Northwest, Washington, D.C. 9 

  Good afternoon, Chairperson Loud and 10 

members of the Board.  My name is Katherine 11 

Schantz and I am the brand new head of The Lab 12 

School of Washington. 13 

  As you may be aware, The Lab School was 14 

founded in 1967 by Sally Smith.  Sally was 15 

renowned in the world of learning disabilities and 16 

received numerous honors for her work and 17 

dedication to the field.  Unfortunately, Sally 18 

passed away two years ago, which was a deep loss 19 

for the school and the education community. 20 

  I joined Lab on July 1 and have hit the 21 

ground running.  I was previously the head of 22 
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Delaware Valley Friends School in Paolie, 1 

Pennsylvania.  DVFS is a coeducational Quaker 2 

school that serves students with learning 3 

disabilities in grades 7 through 7.  My nine years 4 

at DVFS have prepared me for the ever changing 5 

field of education.   6 

  And I'm thrilled to be here today to 7 

tell you more about Lab.  As I mentioned, Lab was 8 

founded in 1967 and is an innovative, rigorous and 9 

arts based program for intelligent students with 10 

moderate to severe learning disabilities. It is 11 

internationally recognized for its innovation 12 

programs for both children and adults and offers 13 

individualized instruction to grades 1 through 12. 14 

  The Lab School prides itself on the top 15 

quality of its staff.  Unusually talented teachers 16 

who respect and deeply care for their students. 17 

  Related staff members provide 18 

occupational therapy, speech and language, and 19 

social workers and psychologist are also integral 20 

parts of the academic team. 21 

  With the arts central the educative 22 
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process at The Lab School, a number of artists and 1 

teachers with arts backgrounds work here.  Since 2 

these creative people often the life in 3 

nontraditional ways and are known for their 4 

problem solving abilities, they are particularly 5 

well equipped to work with a student who does not 6 

learn traditionally and who puzzles most adults. 7 

  The philosophy of the school is to 8 

strength the teaching abilities of the adults 9 

working here and to nourish them as we expect them 10 

to build on the strengths of our students and, in 11 

turn, nourish them. 12 

  If there is one thing that my 13 

experience has taught me, it is that there are 14 

very few constants in this field. In order to 15 

remain an effective educational institution Lab 16 

needs to constantly evolve and improve its 17 

curriculum.  There is absolutely no time to stand 18 

still.  This is true of any school, but especially 19 

one that teaches individuals with learning 20 

disabilities.   21 

  Our knowledge regarding learning is 22 
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always deepening, technologies and techniques are 1 

always improving and it is our job to seek out 2 

those improvements and introduce them to our 3 

students. 4 

  In my three weeks Lab I've undertaken a 5 

general analysis of the school's resources.  And I 6 

understand how very important the Foxhall campus 7 

is to the overall functioning of Lab.  This campus 8 

is a new addition to The Lab School and is a much 9 

needed asset. 10 

  For years past, 200 students have been 11 

permitted at the Foxhall school site with 40 12 

faculty and staff members.  We currently have 72 13 

students on site with 31 faculty and staff 14 

members. 15 

  I understand that in light of the ANC's 16 

recommendation there may be a question as to why 17 

we want to maintain the current cap of 200 18 

students when our enrollment is significantly 19 

short of that.  My understanding is that 200 does 20 

not signify a required enrollment, but signifies 21 

the number of students that the school can 22 
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accommodate safety without an adverse impact on 1 

the neighborhood.  And that is the number that has 2 

been tested and confirmed by the DDOT and accepted 3 

by the Board as well as the community in years 4 

past. 5 

  It's not unusual for a school to be 6 

below its cap, particularly in these economic 7 

times.  There are other schools in the District 8 

that are well below their student enrollment cap. 9 

 Any school would want to maintain the flexibility 10 

to increase enrollment. However, schools such as 11 

Lab that reaches out to a specific subset of 12 

individuals finds it especially important to 13 

maintain the flexibility to increase the 14 

enrollment on this site. 15 

  As I said at the onset, this field is 16 

constantly evolving and teaching techniques when 17 

coupled with improved technology are becoming 18 

increasingly efficient.  It is entirely possible 19 

that we will reevaluate our teacher-to-student 20 

ratio in the near future and discover that we can 21 

increase student enrollment.  It would be 22 
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irresponsible as one of the only schools in the 1 

entire District that speaks specifically to 2 

students with learning disabilities to discount 3 

that possibility.  It is my job in the coming 4 

months to perform such an evaluation. 5 

  Accordingly, we are asking that the 6 

Board maintain the existing conditions of our use 7 

of the property.  It would seem counter intuitive 8 

to hold that the cap of 200 students could remain 9 

if we were currently closer to the cap.  Rather, 10 

we are asking for support of the approach that we 11 

have been taking:  A well thought out growth at a 12 

very manageable rate. 13 

  We appreciate your time today.  And I 14 

would be happy to answer any of your questions. 15 

  BZA CHAIR LOUD:  Thank you. 16 

  Let me see if Board members have any 17 

questions, and then we'll turn to the ANC.  I 18 

don't see any questions. 19 

  COMMISSIONER HAAS:  Ms. Haas, first am 20 

I pronouncing your name correctly. 21 

  COMMISSIONER HAAS:  Thank you, Chairman 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 176

Loud.  Yes. 1 

  BZA CHAIR LOUD:  Okay.  Do you have any 2 

questions for this witness, any cross examination? 3 

  COMMISSIONER HAAS:  Yes, I do, 4 

actually. 5 

  BZA CHAIR LOUD:  Okay.   6 

  COMMISSIONER HAAS:  I'd be interested 7 

in knowing on what basis you came up with the 200 8 

figure you quote DDOT when you refer to a safety 9 

accommodated, and what sources can you cite for 10 

those? 11 

  MS. SCHANTZ:  It is my understanding 12 

that the 200 cap has been in place and that there 13 

have been several studies done that have put that 14 

cap in place. So that cap was a researched cap.  15 

And I would have to defer to other members The Lab 16 

community that could detail that cap then. 17 

  COMMISSIONER HAAS:  Should I withhold 18 

my follow-up then? 19 

  BZA CHAIR LOUD:  Yes, I think it would 20 

be appropriate.  Because Ms. Prince is going to 21 

bring the transportation expert. 22 
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  COMMISSIONER HAAS:  Okay.   1 

  BZA CHAIR LOUD:  I know that the 2 

witness did mention the cap, and as a part of your 3 

cross that was within the scope.  But I think her 4 

primary witness for that is going to be Mr. Wells. 5 

 So, yes. 6 

  COMMISSIONER HAAS:  Okay.   7 

  BZA CHAIR LOUD:  Did you have further 8 

questions? 9 

  COMMISSIONER HAAS:  For this witness or 10 

for the school in general? 11 

  BZA CHAIR LOUD:  For this witness only 12 

at this time? 13 

  COMMISSIONER HAAS:  No.  No. 14 

  BZA CHAIR LOUD:  Okay.  Then we can go 15 

to your next witness, Ms. Prince. 16 

  MR. TENNIS:  My name is Bill Tennis.  I 17 

live at 8113 Riverfalls Drive in Potomac, 18 

Maryland.  19 

  Good afternoon.  I am the Vice Chair of 20 

the Board of Directors of The Lab School.  I was 21 

heavily involved in the acquisition of the Rock 22 
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Creek International School lease with the Office 1 

of Property Management for the Foxhall property. 2 

  When we first looked at the Foxhall 3 

property we looked at the entitlements that were 4 

granted to the property, including the fact that a 5 

maximum enrollment of 200 students had been 6 

establishment.  The enrollment number was a major 7 

factor in our decision to pursue this site. In our 8 

first year on the campus we enrolled 70 students; 9 

this August will signify the beginning of our 10 

second full year on the property and we will have 11 

72 students on site.  We are gradually growing the 12 

student population and one of our priorities is to 13 

maintain a level of certainty with regard to our 14 

entitlements as we go forward. 15 

  As a Vice Chair of the Board I review 16 

our operating budgets on an annual basis.  The 17 

primary source of income is tuition, which is 18 

obviously tied to student enrollment.  It would be 19 

extremely difficult for The Lab School to agree to 20 

a lower student enrollment with the understanding 21 

that we would return to the Board to increase it 22 
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at the appropriate time.  This approach leaves us 1 

with no certainty in planning future budgets. 2 

  For instance, we would need to know 3 

today what our permitted enrollment will be in 4 

three years because of the time lag between 5 

securing BZA approval and then determining how 6 

many students to admit to the school to fill the 7 

approved slots. 8 

  In addition to the cost this has in the 9 

terms of time and uncertainty, coming back to the 10 

Board has a significant monetary cost for the 11 

school because of the professional assistance that 12 

is required. 13 

  We are excited about the long term 14 

potential for this property and we believe that 15 

campus will accommodate our needs well into the 16 

future.  Unfortunately, changes to the existing 17 

entitlements could effect Lab's ability to 18 

continue to operations at the site.  This campus 19 

does not currently generate a significant amount 20 

of income from the school, although we expect it 21 

will in the future.  To put further restrictions 22 
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on the primary source of income, that being 1 

student tuition, would require the Board of 2 

Trustees to reevaluate the future of the campus. 3 

  Nevertheless, we are very excited about 4 

the opportunities this campus presents for The Lab 5 

School and its mission of serving kids with 6 

learning disabilities, and we look forward to a 7 

long future at the site. 8 

  Thank you. 9 

  BZA CHAIR LOUD:  Thank you, Mr. Dennis, 10 

I believe. 11 

  MR. TENNIS:  Tennis. 12 

  BZA CHAIR LOUD:  Mr. Tennis. I'm very 13 

sorry. 14 

  Let me if Board members have any 15 

questions for you.  16 

  Okay.  Ms. Haas, do you have any 17 

questions for the witness? 18 

  COMMISSIONER HAAS:  Yes, I do. 19 

  Mr. Tennis, I'm interested in the 200 20 

figure as being what the school anticipated having 21 

to use for tuition purposes.  Was that taking into 22 
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consideration the commiserate staff level that 1 

would be required to educate those students? 2 

  MR. TENNIS:  Well, no.  I think well 3 

we've always been cognizant of the fact that our 4 

current model, the effective cap on the number of 5 

students is the number of staff that are there. 6 

However, as I think Allison testified and as 7 

Katherine testified, it is a very changing dynamic 8 

environment for kids with learning disabilities.  9 

And there may come a time in the near future when 10 

we determine that a different model is appropriate 11 

our school, and we want to be open and flexible to 12 

that possibility. 13 

  COMMISSIONER HAAS:  I'm not sure that 14 

answered my question.  What would the staff number 15 

be to teach 200 students; that would be my 16 

question? 17 

  MR. TENNIS:  Well, today's model would 18 

require us to increase the number of teachers 19 

beyond the 40.  Therefore, unless we were to 20 

change the model we have today, the effect of cap 21 

on the number of students is really determined by 22 
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the number of teachers.  And 40 if we have a -- 1 

what is our ratio?  Maybe one-to-five or something 2 

like that.  It would effectively reduce the number 3 

of students that we would have. If on the other 4 

hand we change the teacher/student ratio, then we 5 

may have the number of students that would 6 

increase up to the 200 cap. 7 

  COMMISSIONER HAAS:  If the student-to-8 

teacher ratio right now is 72 teachers to 31 9 

staff, what would that be for 200? 10 

  MR. TENNIS:  Well, I think you 11 

misspoke. 12 

  COMMISSIONER HAAS:  This is where I'm 13 

trying to go. 14 

  MR. TENNIS:  Today, and this is only 15 

the second full year, we have 31 staff and we have 16 

72 students.  It is possible that in the future as 17 

we have more time in the school and we may 18 

reconsider changing the model of teachers-to-19 

students, that the staff to teacher ratio will go 20 

up.  And so today instead of it being one-to-21 

three, it may become one-to-four or one-to-five.  22 
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And that will enable us to increase the number of 1 

students at the school. 2 

  COMMISSIONER HAAS:  I'll refrain. 3 

  BZA CHAIR LOUD:  Okay.  Let me just ask 4 

a couple of quick follow-up questions to make sure 5 

I understand. 6 

  So whatever formula you use and 7 

whatever adjustments you make if you're asking for 8 

a cap of 40  now for the, I guess, the teaching 9 

compliment, your formula will have to fit within 10 

that 40 in other words? 11 

  MR. TENNIS:  That's understood. 12 

  BZA CHAIR LOUD:  Okay.  Just making 13 

sure I understand. 14 

  The second question is it strikes me as 15 

a bit of a coincidence but it doesn't necessarily 16 

have to be a coincidence that you had identified 17 

200 as the number of students for a revenue model, 18 

a different revenue model, as the number of 19 

students that you wanted to have.  And then you 20 

went out looking for schools and you happened to 21 

find a school that had 200.  So all of that sort 22 
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of aligned itself and it is what it is. I mean if 1 

you identified 200 as the number, and you found a 2 

school of 200, that's fine.  But was there a 3 

different number that you identified for your 4 

revenue model and then just happened to find this 5 

school that had 200? 6 

  MR. TENNIS:  We didn't really look for 7 

a revenue model.  What we did is we looked for an 8 

opportunity. 9 

  As you know, there's not a lot of 10 

opportunities to expand the school within 11 

proximity to the Reservoir campus.  This school 12 

came up because of the unfortunate circumstances 13 

about the Rock Creek School.  We looked at the 14 

school and determined that this would be a 15 

relatively good way for us to expand.   16 

  First of all, it did not bring on an 17 

additional facility into this community.  And then 18 

in addition, it was approximately half a mile, 19 

three quarters of a mile from the current school. 20 

 So it made it accessible for us to take one of 21 

the divisions of the school, that being the lowest 22 
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division, and move it up there. 1 

  Had another opportunity arisen with a 2 

different student count or a different location, 3 

we would have looked to see if that other facility 4 

might have worked in some other way. 5 

  BZA CHAIR LOUD:  Well, I'm making 6 

assumptions that might not be appropriate. 7 

  Have you determined the cap that would 8 

fit the revenue model you want this campus to 9 

yield?  You said that the current revenue model 10 

does not make any money. I don't know if you're 11 

losing money or you're just not making any money. 12 

 But have you identified a cap that would place 13 

you where you want to be in terms of your business 14 

model? 15 

  MR. TENNIS:  Well, first of all in 16 

answer to the question, we will have actually lost 17 

income for the first year and a half.  We've done 18 

some careful studies to determine exactly how much 19 

the move to the school costs us and what the 20 

variable costs are. 21 

  The constraints that we have on the 22 
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number of students are really dictated largely by 1 

the staff count, by the ability to grow.  And that 2 

really is going to be at a very moderate pace for 3 

certainly the foreseeable future. 4 

  One of the things that we expect is 5 

that there will be some recommendations that 6 

Katherine will bring to the school after she's 7 

been there, certainly for at least a year or 8 

possibly longer. 9 

  We're also undergoing currently a long 10 

term strategy for the entire school and we've 11 

engaged some outside consultants for that purpose. 12 

  BZA CHAIR LOUD:  Thank you. I don't 13 

have any additional questions. 14 

  Let me see if Board members have any 15 

questions for Mr. Tennis.  Okay.  It doesn't 16 

appear that any questions are coming from the 17 

Board. 18 

  So why don't we turn now to your next 19 

witness, I believe? 20 

  MS. PRINCE:  Our next witness is Peter 21 

Braun, Director of Operations, day-to-day 22 
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operations at The Lab School. 1 

  MR. BRAUN:  Good afternoon.  My name is 2 

Peter Braun.  And I reside at 248 Medlock Lane in 3 

Alexandria, Virginia.  And I'm the Director of 4 

Operations, as Allison has mentioned. 5 

  I've been at Lab School for 35 years.  6 

And some of you may recognize me from the time 7 

that I testified before the Board for our main 8 

campus a few years ago. 9 

  The Lab School has two campuses in the 10 

District.  The main campus located on Reservoir 11 

Road and the campus that is the subject of the 12 

application which is located along Foxhall Road. 13 

  The Lab School has been in the District 14 

for 40 years and we've carved out a niche during 15 

that time in educating students with learning 16 

disabilities, a specialization that can only be 17 

found in a handful of other schools in the 18 

District. 19 

  Given the limited educational 20 

opportunities in the District for individuals with 21 

learning disabilities, The Lab School has been a 22 
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popular choice for parents and, hopefully, a 1 

wonderful choice for our students. 2 

  Our main campus has a cap of 330 3 

students.  And at the time we were considering the 4 

acquisition of Foxhall, our enrollment was at 330. 5 

 We started to look for ways that we could better 6 

accommodate our existing enrollment and to expand 7 

to the constant demand we were facing. 8 

  In '07 we learned that Rock Creek 9 

International School was declaring bankruptcy and 10 

that they would be vacating their campus on 11 

Foxhall, the site that was formerly the home of 12 

Hardy School for 65 years.  During the liquidation 13 

of RCIS's assets, the bankruptcy court awarded us 14 

the lease RCIS held with the Office of Property 15 

Management for the Foxhall site. 16 

  The terms of the lease would provide a 17 

base term of ten years with an option to extend 18 

the lease up to 15.  We're currently at the end of 19 

our ten year initial term and we are renewing the 20 

lease.  We're simultaneously seeking your approval 21 

for an additional ten year term. 22 
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  We came to this site with a proactive 1 

approach to community relations.  We routinely 2 

hold meetings with members of the community and we 3 

supply the point of contact of the community for 4 

any concerns that they may have with Lab School 5 

operations. 6 

  Initially at some of our meetings I 7 

think we had 10 or 15 people.  The number in those 8 

quarterly meetings has dwindled as I think that we 9 

have proved ourself a good neighbor. 10 

  We also voluntarily have established a 11 

traffic management plan to minimize any effects 12 

our operations might have on the community despite 13 

the fact that this site has been operated as a 14 

school for over 75 years usually with an 15 

enrollment well in excess of our student 16 

population.  To the best of my knowledge, the 17 

Hardy School exceeded the current 200 student cap 18 

and RCIS operated just below the 200 enrollment 19 

cap.  Nevertheless, as part of our transportation 20 

management plan we operate shuttles between the 21 

Metro stations, satellite parking lots and both 22 
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campus to reduce the amount of trips, vehicular 1 

trips to the campus. 2 

  Again, this was not mandated for the 3 

Foxhall campus, but we wanted to ensure that we 4 

would not negatively effect the existing 5 

neighborhood.  So we prepared this TMP to guide 6 

our operations. 7 

  In the year that we've been on our site 8 

we've taken great care to work with the community 9 

and address any concerns they've shared with this. 10 

 We like to think we've been good neighbors and 11 

have exemplified a high level of responsiveness 12 

that we will continue, I assure you, to do during 13 

our future operations at the site. 14 

  We greatly appreciate the time that our 15 

neighbors have given to us in meeting with us and 16 

providing their input and that which has allowed 17 

us to stay abreast of their concerns and to adjust 18 

accordingly if they have any concerns. 19 

  Specifically with regard to this 20 

application, we met with the ANC on two occasions 21 

and we've met with representatives of the Foxhall 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 191

Community Citizens Association.  And we've secured 1 

the support of both organizations although, as 2 

Katherine has mentioned, the ANC has proposed some 3 

modifications to the conditions of approval.  For 4 

the most part we're okay with the conditions 5 

approved by the ANC with the exception of their 6 

request to reduce our enrollment cap.  Otherwise 7 

we've gone through great lengths to ensure our 8 

operations are consistent with the conditions the 9 

Board adopted in 1999. 10 

  As Katherine has testified, we 11 

currently have 72 students from kindergarten 12 

through grade five enrolled in the site with 31 13 

faculty and staff members. We use the school for 14 

educational purposes only Monday through Friday 15 

from 8:00 to 6:00 p.m.  We're not proposing to 16 

change any of the terms of those conditions. 17 

  I understand that in order to continue 18 

our operations on the property we need to 19 

demonstrate that there will be no adverse impacts 20 

on the community.  And really that's been our 21 

mantra from the beginning on the site. We have 22 
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consistently striven to hold that as our standard. 1 

  I think the comments from the ANC and 2 

the Foxhall Community Citizens Association speak 3 

to the fact that there won't be any adverse 4 

impacts on the community.  Nevertheless, I would 5 

specifically like to point out that there have 6 

been no noise, traffic or parking issues 7 

concerning the use of our property.  During the 8 

year we've operated the site we haven't received a 9 

single noise complaint.  Our students are indoors 10 

for most of the day, but when they are outdoors 11 

they're buffered from the adjacent houses. 12 

  We've also maintained the evergreens 13 

along the northern property line which helps 14 

absorb any noise from the children. 15 

  I'll let Marty testify as to the lack 16 

of traffic and parking impacts.  But I'm confident 17 

the community would say that our operations do not 18 

create any detrimental effects. 19 

  Thank you for your time. 20 

  BZA CHAIR LOUD:  Thank you, Mr. Braun. 21 

  Why don't we see if Board members have 22 
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any questions for you.  There doesn't appear to be 1 

any. 2 

  Ms. Haas, do you have any questions for 3 

Mr. Braun? 4 

  COMMISSIONER HAAS:  Yes, I have a few. 5 

Yes. 6 

  So when did The Lab School begin 7 

operating at the Hardy campus? 8 

  MR. BRAUN:  We began operating on 9 

January the 22nd of last year.  We actually had 10 

acquired the lease prior to and we had hoped to 11 

move in, actually December 1 the year before. But 12 

there was modifications and other things that we 13 

had to take care of before we could move in. 14 

Renovations. 15 

  COMMISSIONER HAAS:  Will you tell us 16 

about the building? 17 

  MR. BRAUN:  Well, it's a great 18 

building, as I know that Ann knows very well 19 

because she was a student there. 20 

  It's a 15,000 square feet building.  It 21 

was designed as a school. Built in 1935.  We did 22 
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due diligence prior to our entry into the 1 

building.  It was substantially and well built.  2 

We really have had to do very little modifications 3 

for our use. 4 

  We're currently actually, and Ann will 5 

testify, we're in the process of painting the 6 

exterior. 7 

  If you look to the letters, I think 8 

that the letters from our neighbors have supported 9 

the fact that we've maintained the property, which 10 

we do for more than one reason but none the least 11 

of which is the concern that our neighbors such as 12 

Ann and other people have that we do so. 13 

  COMMISSIONER HAAS:  And how many 14 

classrooms are there? 15 

  MR. BRAUN:  Oh, gosh.  Well, we have 16 

classrooms and then we have six main classrooms.  17 

But we also have -- let's see, there are six main 18 

classrooms, we have three science rooms, we have 19 

four club rooms.  I guess we have about 20 -- 18 20 

or 20 in all.  We also have some small rooms that 21 

we utilize for speech and language and for 22 
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occupational therapy, and administrative offices. 1 

  COMMISSIONER HAAS:  Is there a music 2 

room, dance room, drama room? 3 

  MR. BRAUN:  There is -- we have a music 4 

room.   And we have a drama room that we double as 5 

a library.  And then we have a dance room and phys 6 

ed room.  We have to multipurpose some of those 7 

areas. 8 

  COMMISSIONER HAAS:  What's the room 9 

called where you have your meetings? 10 

  MR. BRAUN:  We call it the library. 11 

  COMMISSIONER HAAS:  That's the library. 12 

 Okay.  Okay.  How many regular classrooms are 13 

there with desks and chairs and rows? 14 

  MR. BRAUN:  Six. 15 

  COMMISSIONER HAAS:  Six?  And how many 16 

classrooms are vacant? 17 

  MR. BRAUN:  At this time, as would 18 

always happen and this always becomes difficult 19 

with schools because you always utilize every inch 20 

of space that you have and you flow into to, but 21 

there are areas that we've identified such as the 22 
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science rooms that we could consolidate, some of 1 

the art rooms that we could consolidate and we 2 

could utilize those classrooms. 3 

  We have no exact plans.  We've 4 

discussed it, but we have no exact plan for the 5 

final we would exactly move this room to this.  6 

But certainly we have considered expansion from 7 

the beginning. 8 

  COMMISSIONER HAAS:  Is there a time out 9 

room? 10 

  MR. BRAUN:  Is there a time out room? 11 

  COMMISSIONER HAAS:  Or a chill out 12 

room? 13 

  MR. BRAUN:  Well, no.  We have an area 14 

actually with a couple of chairs where the person 15 

who is our receptionist who also monitors the 16 

doors and students can be "sent" to her for time 17 

out time. Usually it's a minute to five minutes. 18 

  There are if we were to have a child 19 

who was truly upset, I mean in distress, we do 20 

have therapy rooms and certainly the division 21 

head's, Neela Seldin's room, where that child 22 
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could go to. 1 

  COMMISSIONER HAAS:  Okay.  Will you 2 

tell us about a typical day of a grade three 3 

student starting with arrivals and including 4 

recess and lunch? 5 

  MR. BRAUN:  A typical day?  Unless most 6 

elementary schools, our children go into a 7 

classroom and then from there they go to other 8 

rooms, usually it may be to receive therapy but it 9 

could be to receive music or dance, or what we 10 

call club which is our social studies. 11 

  The typical day starts at 8:30.  12 

Students arrive on Foxhall.  We have mandated in 13 

our traffic management plan that they are to 14 

arrive right out in front of the school. That's 15 

two lanes.  And as Marty helped us to figure out. 16 

 And a lot we simply took over from what had been 17 

working from Rock Creek in their arrival and 18 

dismissal. 19 

  We have patrols out there.   Almost 20 

every day the Division Head for the school, Neela 21 

Seldin, is outside. We have patrols that are 22 
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there, they have sort of uniform.  And they open 1 

the doors and they come into the library from 2 

there until 9:00 where once they're at school, 3 

they go up to their classroom.  They begin their 4 

day. 5 

  From that time usually they're in their 6 

classroom for the first 40 or 45 minutes.  I don't 7 

think there are any exceptions to that that I can 8 

think of.  And then from there they go to other 9 

classes.  It might be to science, it might be to 10 

their club room, which is sort of a unique way 11 

that we have of teaching social studies.  They go 12 

to those and they're circulated about.   13 

  They don't always go in a group.  14 

Sometimes the classes are split up. 15 

  They would return to their class for 16 

lunch.  And they normally would have lunch within 17 

the classroom. 18 

  For phys ed, on inclement weather they 19 

have phys ed inside the school.  In cases of good 20 

weather we're often, and usually this is in groups 21 

of 12, ten or 12, they would have phys ed either 22 
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at Hardy Rec, sometimes in the tennis courts or in 1 

the play areas over there and on Hardy Field.  And 2 

we apply every year in order to get a permit in 3 

order to do that. 4 

  And then at the end of the day, towards 5 

the end of the day, normally but not completely a 6 

lot of our academics are done towards the 7 

beginning of the day or the first part of the day. 8 

 That's not necessarily exclusively that that 9 

occurs.  And then at the end of the day we have 10 

about 72 students to dismiss. 11 

  Students that are being picked up by 12 

car are picked up on Foxhall Road.  However, we 13 

have a number of students that arrive to the 14 

campus via jurisdictions.  They may come, say, on 15 

District School buses.  We don't let any of those 16 

school buses go to Foxhall.  They all go to the 17 

main campus.  And those students disembark from 18 

the school bus they arrived in and they proceed on 19 

one bus or one shuttle over to Foxhall.  We 20 

reverse that at the end of the day so that not 21 

only do we have the students that arrive by school 22 
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buses return to the main campus where they're 1 

dismissed there.  In addition we have an after 2 

school program. 3 

  So I would say out of -- and this may 4 

not be a totally exact count and it varies day-to-5 

day, but on any one day we have about 20 students 6 

that arrive by school buses that return to the 7 

main campus.  We have about 25 kids that are in 8 

after school programs that return, or almost 9 

everyday, return to the main campus.  Every now 10 

and then we have an after school program that runs 11 

at Foxhall, but that's unusual.  It's actually 12 

rather rare.  And so that leaves us 25/30 students 13 

that are dismissed there. 14 

  Next year we're actually taking our two 15 

youngest groups, which comprise 24 students, and 16 

we're going to dismiss them ten minutes earlier. 17 

  Anyway, that's a long-winded way of 18 

saying we really have a staggered dismissal so 19 

it's all done to prevent quequing on Foxhall. 20 

  COMMISSIONER HAAS:  How many staff 21 

members are on site daily? 22 
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  MR. BRAUN:  How many what? 1 

  COMMISSIONER HAAS:  Staff members? 2 

  MR. BRAUN:  Staff members?  Thirty-one. 3 

 There should be 31 on any one day.  There may be 4 

a little variance and there could be some speech 5 

and language or some occupational therapists that 6 

wouldn't be there everyday.   7 

  We didn't equivalency counts.  We 8 

counted up exactly the number of faculty that were 9 

there in order the basis for saying 31. 10 

  COMMISSIONER HAAS:  And what are the 11 

ages of these students? 12 

  MR. BRAUN:  The students? 13 

  COMMISSIONER HAAS:  Right.  Not the 14 

staff. 15 

  MR. BRAUN:  Students?  I think our 16 

youngest is probably just before seven and our 17 

oldest is 11.  With learning disabled students 18 

there can be some variance.  Sometimes they may 19 

mature a little later.  I don't think we have any 20 

12 year olds, but it's possible we might.  And I'm 21 

not sure we even have any six year old last year. 22 
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I'd have to look.  They tend to age as the year 1 

goes on, but we might have started with some six 2 

year olds. 3 

  COMMISSIONER HAAS:  Are there play 4 

space requirements for private schools? 5 

  MR. BRAUN:  Are there what? 6 

  COMMISSIONER HAAS:  Play space area 7 

requirements for private schools. 8 

  MS. PRINCE:  I have to object.  I'm 9 

struggling to find out how this line of 10 

questioning is really getting at the issues. 11 

  We have a traffic expert that can 12 

address all the traffic issues. 13 

  This property has been a school for 75 14 

years.  And I don't think we need to go into some 15 

minutia that we're covering here. 16 

  COMMISSIONER HAAS:  Chairman Loud, I'm 17 

trying to figure out how the projected enrollment 18 

would have an impact on the community, and that 19 

would include the school building. 20 

  BZA CHAIR LOUD:  Are you trying to find 21 

that out from a transportation standpoint or-- 22 
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  COMMISSIONER HAAS:  Well, I'd like to 1 

deal with Mr. Wells on that later.  But right now 2 

I'm just focusing on the building itself and the 3 

play areas. 4 

  BZA CHAIR LOUD:  You mean the intensity 5 

of use, the students who are on site? 6 

  COMMISSIONER HAAS:  Right. 7 

  BZA CHAIR LOUD:  Okay.  I tend to agree 8 

with Ms. Prince.  I think that, you know, we got a 9 

very clear framework under 206 for what they have 10 

to establish.  And, of course, when you go into 11 

your direct case you can -- 12 

  COMMISSIONER HAAS:  Right. 13 

  BZA CHAIR LOUD:  -- similarly go 14 

through 206.  But if you could move it along, that 15 

would be very, very helpful. 16 

  COMMISSIONER HAAS:  Okay.  I will be 17 

brief Mr. Braun. 18 

  What's the expected enrollment for fall 19 

of 2009, for students and for teachers? 20 

  MR. BRAUN:  Staff, I think we're 21 

staying at 31.  It's possible that we might have 22 
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one more or something like that, but not that I'm 1 

aware of.  And 72 students. 2 

  We initially had some thoughts of 3 

moving to 80, but we're staying at 72. 4 

  COMMISSIONER HAAS:  Okay.  I'll save my 5 

other questions for later. 6 

  BZA CHAIR LOUD:  Thank you, Ms. Haas. 7 

  I believe you have one more witness, 8 

Ms. Prince. 9 

  MS. PRINCE:  We do.  Marty Wells.  And 10 

as I mentioned, he hasn't been sworn in.  We 11 

didn't catch him. 12 

  BZA CHAIR LOUD:  I thought Ms. Bailey 13 

did -- 14 

  MS. BAILEY:  I did. 15 

  MS. PRINCE:  Okay.   16 

  BZA CHAIR LOUD:  She did swear him in. 17 

  MS. PRINCE:  I'm sorry.  And he's been 18 

qualified as an expert numerous times by this 19 

Board. 20 

  BZA CHAIR LOUD:  That's correct.  We've 21 

heard from him a number of times.   22 
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  Let me just, out of an abundance of 1 

caution, see if any Board members have concerns 2 

about his qualifying as an expert this afternoon. 3 

 Hearing none, consider yourself an expert and 4 

your testimony will be given that weight. 5 

  MR. WELLS:  My mother would be proud. 6 

  My name is Marty Wells, I'm President 7 

of Wells & Associates.  And with me this afternoon 8 

is Maria LAshinger, an associate with our firm. 9 

  We were retained by The Lab School to 10 

opine regarding the traffic and parking impacts of 11 

the case that's before you this afternoon. 12 

  It's our opinion that this application 13 

is not objectionable in terms of traffic or 14 

parking.   15 

  At the risk of some repetition, let me 16 

observe that The Lab School presently enrolls 72 17 

students in grades K through 4 at the Foxhall 18 

campus.  They're served by 31 faculty and staff. 19 

  As you've heard, Rock Creek 20 

International School was approved with caps of 200 21 

students and 40 faculty and staff.  Actual Rock 22 
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Creek International School enrollment peaked at 1 

197 students.  Before that, some 230 students were 2 

enrolled at the Hardy School when it was operated 3 

as part of the District of Columbia Public School 4 

system. 5 

  No objectionable traffic or parking 6 

impacts were actually observed at these enrollment 7 

levels. So much for a study if one can actually 8 

observe that number of students and their 9 

transportation impacts, I would opine that that is 10 

better than a study. 11 

  In their April 3, 2002 report on the 12 

Rock Creek International School application DDOT, 13 

the District Department of Transportation 14 

concluded that, and this is a direct quote, "the 15 

proposed use will not cause a negative impact on 16 

traffic, will not create dangerous or otherwise 17 

objectionable traffic conditions or cause a large 18 

increase in the traffic volume for neighboring 19 

streets."  The BZA, indeed, agreed with that 20 

conclusion. 21 

  This campus is located within one of 22 
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the most studied corridors in the city, the 1 

Foxhall Road Corridor.  Wells & Associates has 2 

evaluated this corridor on behalf of St. Patrick's 3 

Lower School on the Whitehaven campus.  They've 4 

evaluated it in connection with the new middle 5 

school and high school campus for St. Patrick's on 6 

Foxhall Road.  We've monitored The Lab School main 7 

campus half a dozen times.  And this Foxhall 8 

campus since it was operated with 72 students.  9 

We're evaluating the corridor again on behalf of 10 

the George Washington University Mount Vernon 11 

campus.  So it's within that context that I can 12 

offer that opinion. 13 

  With regard to current traffic 14 

practices on this campus, The Lab School uses the 15 

southbound or the west curb on Foxhall Road for 16 

student drop off and pick up, just exactly the way 17 

Rock Creek International School did. 18 

  There's a Lab School staff member who 19 

assists students getting into and out of their 20 

parents' cars, thus minimizing the dwell time on 21 

Foxhall Road and keeping traffic moving. 22 
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  Parents are prohibited from dropping 1 

off or picking up students on Q Street or any 2 

other local street in order to minimize adverse 3 

traffic impacts on neighbors. 4 

  The Lab School parents also are 5 

prohibited from standing on either Foxhall or Q 6 

Street.  They are prohibited from double parking 7 

at all times.   8 

  Parents who find the carpool lane full 9 

are directed to not stop and block traffic, but 10 

continue driving and recirculate back to the 11 

carpool lane until they find an empty space. 12 

  Students who communicate by yellow 13 

school buses are dropped off and picked up at the 14 

main campus and transported between campuses by 15 

the shuttle buses, as Mr. Braun has described. 16 

  Driving individual private automobiles 17 

between the respective campuses is prohibited. 18 

  These procedures have proven to be 19 

effective so the school's traffic is not 20 

objectional. 21 

  The Lab School also provides adequate 22 
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parking.  Twenty-one spaces are required by code, 1 

26 stripped spaces are actually provided. 2 

  The Lab School has voluntarily 3 

implemented a transportation management plan.  4 

They didn't wait for a request by OP or DDOT.  5 

This is very rare to see a voluntary TMP 6 

particularly in the level of detail that was 7 

prepared for The Lab School.  Frankly, it's unique 8 

in my experience.  The key component to this TMP 9 

is the shuttle bus. 10 

  The Office of Planning has recommended 11 

approval of this application with the TMP.  And I 12 

concur with that finding. 13 

  And that concludes my prepared remarks. 14 

 And I'm sure you don't have any questions. 15 

  BZA CHAIR LOUD:  Your mother would 16 

probably be proud of us that we may have a couple 17 

of follow-up questions. 18 

  Board members, are there any questions 19 

for Mr. Wells?  There are some questions for you. 20 

  MR. WELLS:  Yes, sir. 21 

  BZA CHAIR LOUD:  So we'll go through 22 
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the Board and then we'll turn to you, Ms. Haas. 1 

  VICE CHAIRMAN DETTMAN:  Hi, Mr. Wells. 2 

  I'm wondering of the existing 31 3 

faculty and staff, how many of them actually drive 4 

to campus everyday. 5 

  MR. WELLS:  We have found that all of 6 

the parking spaces are occupied.  So a clear 7 

majority of those faculty and staff drive and park 8 

on the Foxhall campus. 9 

  VICE CHAIRMAN DETTMAN:  Is it your 10 

feeling that it's actually faculty and staff using 11 

those parking spaces, or could it be that 12 

visitors, volunteers, tutors are using those 13 

spaces as well. 14 

  MR. WELLS:  I believe that the majority 15 

of those, if not all of them, are faculty and 16 

staff. 17 

  VICE CHAIRMAN DETTMAN:  How then if the 18 

school eventually down the road gets to 40 faculty 19 

and staff, how will they be able to accommodate 20 

the parking needs for 40 staff? 21 

  MR. WELLS:  I see this as a system.  22 
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There are actually two campuses here; there's the 1 

main campus or the Reservoir Road campus and the 2 

Foxhall campus.  The math is some 152 spaces are 3 

available to the main campus, either on the campus 4 

itself or spaces that they lease from GW or 5 

Safeway.  That's not including the 26 net 6 

additional spaces that were built by The Lab 7 

School at their expense on Whitehaven Parkway.  8 

And we have the 26 stripped spaces on Foxhall. 9 

  VICE CHAIRMAN DETTMAN:  Okay.   10 

  MR. WELLS:  The Foxhall campus.  And, 11 

frankly, a few more spaces can be stripped on that 12 

campus. 13 

  So together as a system I would see 14 

adequate capacity.  And then there's the TMP 15 

itself, Lab School could effectively redouble 16 

their efforts with the shuttle bus and create more 17 

capacity. 18 

  VICE CHAIRMAN DETTMAN:  Do you have any 19 

idea how many visitors, volunteers, contractors, 20 

therapists visit the campus on a daily basis? 21 

  MR. WELLS:  We conducted traffic counts 22 
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and we focused our efforts on peak hours.  In the 1 

morning peak hour, which is 7:45 to 8:45 some 27 2 

cars came to the campus.  In the afternoon it was 3 

52 cars.  And that includes everybody. 4 

  So in our observations of traffic and 5 

parking we account for faculty, staff, parents, 6 

vendors and so forth. 7 

  VICE CHAIRMAN DETTMAN:  What was the 8 

p.m. peak hour? 9 

  MR. WELLS:  Oh, excuse me. That was the 10 

a.m. peak period. I beg your pardon.  Twenty-seven 11 

during the peak hour.  And if I looked 7:00 to 12 

9:00 that's 52.  I beg your pardon. 13 

  VICE CHAIRMAN DETTMAN:  Okay.  So when 14 

you stated that all of the 27 parking spaces on 15 

site are occupied, that does include visitors in 16 

addition to faculty and staff? 17 

  MR. WELLS:  It includes everybody who 18 

would park there. 19 

  VICE CHAIRMAN DETTMAN:  Okay.  Okay.  20 

  MR. WELLS:  Frankly, I can't tell you 21 

what the breakout of vendors, faculty, staff, 22 
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parents who might volunteer, parents who may be in 1 

there to speak to staff.  That's an all 2 

encompassing number. 3 

  VICE CHAIRMAN DETTMAN:  Okay.  Okay.  4 

  MR. GIULIONI:  Mr. Chairman, I'm not 5 

asking -- I'm going to go to Ms. Prince, but I'm 6 

actually going to ask you, Ms. Prince, if you can 7 

direct me to the right person and also I can ask 8 

Ms. Haas at the appropriate time.  But I've been 9 

trying to still search and find out why the 10 

request from the ANC, looking at 200 and they 11 

asked for 100?  And I know it has to do with the 12 

level of teachers that may have to attend the 13 

students.  But what other reason would they ask 14 

for just a 100 students? 15 

  MS. PRINCE:  I should probably defer to 16 

Ms. Haas on that. But I think she made it fairly 17 

clear at the ANC meeting that the reason she was 18 

proposing the reduction was not related in anyway 19 

to what she viewed lack of -- there were no 20 

current adverse impacts.  She did a calculation 21 

based on her own examination and understanding of 22 
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the building as to what she felt the capacity of 1 

the building was.  That was the basis for the 100. 2 

  ZC CHAIR HOOD:  Okay.  Because my 3 

tenure here, I've seen maybe five or 10.  But I've 4 

never seen it drop a 100.  But anyway -- 5 

  MS. PRINCE:  Nor have I. 6 

  ZC CHAIR HOOD:  -- I will ask Ms. Haas 7 

at the appropriate time. 8 

  Thank you, Mr. Chair. 9 

  MS. PRINCE:  I just had a couple of 10 

questions for Marty on redirect if that's all 11 

right. 12 

  BZA CHAIR LOUD:  And it may be 13 

something you want to redirect, so you may want to 14 

hold on. I'm not certain. 15 

  Just on the issue you shared with Mr. 16 

Dettman I think in response to Mr. Dettman's 17 

question that you had conducted a traffic count 18 

study.  Does I understand that correctly?  Did I 19 

hear it correctly? 20 

  MR. WELLS:  We monitored the campus.  21 

In the last three years I think we've done half a 22 
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dozen surveys of the main campus.  And then in the 1 

spring of this year we also included the Foxhall 2 

campus.  We count the number of trips generated by 3 

the campus, number of parking spaces.  And we've 4 

done that in conjunction with the TMP, or 5 

transportation management plan that was prepared 6 

for the main campus.  And we share that with DDOT 7 

and the ANC. 8 

  BZA CHAIR LOUD:  I saw the TMP as a 9 

part of our record. Is the study of the traffic 10 

count from the spring a part of our record as 11 

well, or any of the previous studies? 12 

  MR. WELLS:  That I don't know.  They 13 

are filed with DDOT and the community. 14 

  BZA CHAIR LOUD:  Okay.   15 

  MR. WELLS:  And whether they were filed 16 

in this case, I would have to ask the attorneys. 17 

  BZA CHAIR LOUD:  Ms. Prince, as they a 18 

part of our record?  Okay.  Okay.   19 

  MS. PRINCE:  Not in this case. 20 

  BZA CHAIR LOUD:  That may be helpful to 21 

have a look at that. 22 
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  MR. WELLS:  Chairman Loud, if I might-- 1 

  BZA CHAIR LOUD:  Sure. 2 

  MR. WELLS:  -- volunteer a comment.   3 

  BZA CHAIR LOUD:  Yes. 4 

  MR. WELLS:  The Lab School takes this 5 

matter of transportation very seriously.  They've 6 

gone through a lot of time and expense to 7 

understand their transportation impacts to see 8 

where they exceed standards as established by the 9 

BZA.  And they've gone to a lot of trouble and 10 

expense to redress any problems that were 11 

observed.  Done a fair assessment, a fair and 12 

accurate assessment of what the facts are.  And 13 

they've gone, frankly, much farther than most of 14 

my clients in addressing those problems.  So y 15 

hate is off to them. 16 

  BZA CHAIR LOUD:  Thank you.  And my 17 

request for the information did not -- I didn't 18 

intend to suggest anything other than what you 19 

said. But since they're already in existence, this 20 

is not an additional expense. 21 

  MR. WELLS:  No. 22 
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  BZA CHAIR LOUD:  This is a just a 1 

matter of making it available to us for our 2 

review. 3 

  That's it.  I don't have any additional 4 

questions.   5 

  MR. WELLS:  Okay.   6 

  BZA CHAIR LOUD:  Ms. Haas, did you have 7 

any questions for Mr. Wells? 8 

  COMMISSIONER HAAS:  Yes, I do.  I am 9 

concerned about traffic, parking and the 10 

capability of the present site to accommodate the 11 

projected growth. 12 

  How do I ask this question?  How often 13 

does the shuttle go, where does it go and how 14 

would it accommodate 128 more students?  And if we 15 

use 40 as the number of staff that could teach a 16 

100 students, wouldn't it be 80 staff that would 17 

teach 200?  So we're looking at a considerable 18 

increase here and how would the traffic management 19 

plan increase those increases? 20 

  BZA CHAIR LOUD:  Let me -- my turn.  21 

Let me do it. 22 
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  Ms. Haas, you're in cross examination. 1 

 You're going to get an opportunity to present 2 

your direct case -- 3 

  COMMISSIONER HAAS:  All right.  So I 4 

should hold -- 5 

  BZA CHAIR LOUD:  Well, I think you 6 

should -- you know, you should ask him questions 7 

about his testimony and what he brought out.  But 8 

it's a red flag to Ms. Prince and to all of us-- 9 

  COMMISSIONER HAAS:  All right. 10 

  BZA CHAIR LOUD:  -- when there's a 11 

series of like ten questions that he would have to 12 

be responding to. 13 

  COMMISSIONER HAAS:  Okay.   14 

  BZA CHAIR LOUD:  That kind of suggested 15 

that -- 16 

  COMMISSIONER HAAS:  Well, let me make 17 

it very focused then. 18 

  BZA CHAIR LOUD:  Yes. You may want to 19 

just ask him really specific questions one at a 20 

time. 21 

  COMMISSIONER HAAS:  Could there be 22 
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value in evaluating the results of the plan that 1 

you are going to be conducting for traffic for GW 2 

Mount Vernon in the context of considering 3 

appropriate limits for this application? 4 

  MR. WELLS:  I'm not prepared to talk 5 

about the GW case.  It would be inappropriate. 6 

  BZA CHAIR LOUD:  I didn't understand 7 

her question as obligating you to talk about the 8 

GW case, but just would there be some value to 9 

including the traffic impacts with respect this 10 

site and overall, I guess, corridor review that's 11 

underway?  Would there be some value to it? 12 

  MR. WELLS:  You know, to focus on what 13 

I perceive the issue to be here, there are really 14 

there are two caps here, involved here:  200 15 

students, 40 faculty and staff.  In my view as a 16 

traffic engineer if we've reached the 40 faculty 17 

and staff cap because you reach 200 students, 18 

that's the level of impact. 19 

  For example if it takes 40 faculty and 20 

staff to administer to the needs of 100 students, 21 

that's the end of it. You don' get to go to 80 22 
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faculty and staff and 200 students if those 1 

pertain.  I'm not saying they do.  You would have 2 

to come back and make a new case. 3 

  And I think I'm stating maybe 4 

inarticulately what was stated by another witness, 5 

that in order to achieve 200 students with 40 6 

faculty and staff, obviously the faculty 7 

staff/student ratio would have to change. 8 

  BZA CHAIR LOUD:  Ms. Haas, I don't know 9 

if that answered your question, but -- 10 

  COMMISSIONER HAAS:  It was a very good 11 

answer.  Thank you. 12 

  BZA CHAIR LOUD:  Okay.  Did you have 13 

further questions for this witness? 14 

  COMMISSIONER HAAS:  I'm interested in 15 

how often the shuttle runs? 16 

  MR. WELLS:  I think the guy who 17 

actually operates that system is the better person 18 

to answer that, and that would be Peter Braun. 19 

  MR. BRAUN:  Yes. The shuttle runs both 20 

in the morning and the afternoon.  When we first 21 

got on site for the first year we did some 22 
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shuttling back and forth between the main campus 1 

and Foxhall, simply because there were some 2 

functions that we weren't able to move 3 

immediately.  But we've been able to eliminate 4 

that. 5 

  Occasionally we have some midday 6 

shuttles.  For example, at the main campus we have 7 

a pool and we don't a pool at Foxhall.  So if we 8 

want the kids to swim at Foxhall, we've got to 9 

take them to the main campus. But those are not on 10 

a regular basis. 11 

  In terms of our shuttle from the Metro, 12 

we have a morning and afternoon shuttle that occur 13 

from Metro, both from Rossyln as well as Tenley.  14 

And we operate those morning and afternoon.  And 15 

then there's actually some extensions on that for 16 

faculty.  I think the exact times are 3:15, 3:30, 17 

4:15, 5:00 and 5:30, I believe.  We've staggered 18 

those in order to try to maximize the number of 19 

faculty.  Some faculty can't leave at the same 20 

time. 21 

  In addition, I might mention we also 22 
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have in order to encourage faculty to ride on the 1 

shuttle, we have a guaranteed ride home.  So if at 2 

any point a faculty member gets sick, we'll make 3 

provision and take them on a shuttle, or a special 4 

shuttle, taxi them, whatever we have to do. 5 

  COMMISSIONER HAAS:  That's all I have. 6 

  BZA CHAIR LOUD:  Okay.  Thank you. 7 

  I believe you wanted to redirect, Ms. 8 

Prince? 9 

  MS. PRINCE:  I did. 10 

  Because of your experience with the 11 

behavioral patterns of faculty on the main campus, 12 

Mr. Wells, I thought you could share with us some 13 

of your observations about the success in reducing 14 

the rate of faculty driving through the shuttle? 15 

  MR. WELLS:  The shuttle has been very 16 

successful in bringing into balance the number of 17 

parking spaces available and the number of parking 18 

spaces required on the campus.  Before the TMP was 19 

implemented, read that to mean before the shuttle 20 

buses were operated, more vehicles demanded to be 21 

parked by this campus than there were spaces 22 
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available for them.  And there were spillover 1 

parking.  Now through reducing the parking demand 2 

because of the shuttles and to a lesser degree 3 

leasing some spaces off campus, and thirdly by 4 

actually building new angle spaces on Whitehaven 5 

Parkway at the school's expense, that has been 6 

brought into balance. 7 

  So those were the actions I was 8 

thinking about when I uttered the words that the 9 

school takes their transportation and parking 10 

impacts seriously and have devote time and 11 

resources to solving their problems. 12 

  MS. PRINCE:  No more questions. 13 

  MR. WELLS:  Let me just ask one follow-14 

up question, Mr. Wells.  Mr. Wells, is it your 15 

testimony that the case for the 200 that the 16 

applicant is asking for now from a transportation 17 

study standpoint was essentially made with the 18 

earlier case getting the approval for the 200 and 19 

the study that supported that 200? 20 

  MR. WELLS:  What I placed the most 21 

credibility on or the most value on is the fact 22 
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that this school until recently was occupied by 1 

nearly 200 students by an independent institution, 2 

namely the Rock Creek International School.  And 3 

by all accounts, not just my account, but by 4 

DDOT's account and my understanding by the 5 

neighborhood it had no objectionable traffic or 6 

parking impacts. 7 

  BZA CHAIR LOUD:  I'm going to follow-up 8 

on that line of question, make sure I understand. 9 

 When The Lab School take over the site? 10 

  MR. WELLS:  About a year ago. 11 

  BZA CHAIR LOUD:  Okay.  And between '99 12 

and a year ago did Rock Creek International School 13 

have 200 at the site, or roughly 197 at the site? 14 

  MR. WELLS:  That's my understanding, 15 

that was their peak. 16 

  BZA CHAIR LOUD:  Okay.  All right.  17 

Okay.  And so the argument would be, again, that 18 

because they had 197 at the site up until about a 19 

year ago with no known adverse impacts, that 20 

that's the best evidence of whether 200 will 21 

create such impacts? 22 
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  MR. WELLS:  I think it's better than a 1 

study. 2 

  BZA CHAIR LOUD:  Okay.   3 

  MR. WELLS:  Actually observation. 4 

  BZA CHAIR LOUD:  Do you see any value 5 

in the previous study that was done by O.R. George 6 

for the 200 being made a part of this record?  7 

Does it have any value at all? 8 

  MR. WELLS:  Osborne's a good man and he 9 

does a good study.  And I would think it would 10 

help to help in the evidence of this case. 11 

  BZA CHAIR LOUD:  Okay.  I'll take a 12 

mental note on that. 13 

  Let's see if there are any other 14 

questions from Board members. 15 

  Okay.  Why don't we now then turn to 16 

the Office of Planning.   17 

  Thank you.  I'm cutting you off 18 

prematurely.  Were there any additional -- 19 

  MS. PRINCE:  That completed our direct 20 

presentation. 21 

  BZA CHAIR LOUD:  Okay.  All right.  22 
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Before we leave your case, I just wanted to note 1 

that typically in these types of cases the owner 2 

will bring forward the application, which in this 3 

case technically is the D.C. Public Schools.  And 4 

I'm certain there'd be no problem getting that. 5 

  We don't have in our record any 6 

official documentation regarding that matter.  I 7 

think that's our Rule 3113.3.  So as a part of 8 

what we may ask for a follow-up is just to 9 

supplement the record with the appropriate 10 

documentation of that.  Okay.   11 

  Now why don't we turn to the Office of 12 

Planning.  Good afternoon. 13 

  MR. EMERINE:  Good afternoon, Mr. Chair 14 

and members of the Board.  My name is Dan Emerine 15 

and I'm going to present the Office of Planning's 16 

report in this case. 17 

  The Office of Planning recommends 18 

approval of the requested relief to operate a 19 

private school under a special exception pursuant 20 

to the criteria of section 206.   21 

  We recommend the approval pursuant to 22 
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conditions. As you've already hear, a number of 1 

these conditions are essentially carry overs from 2 

the current BZA order that governs this property, 3 

including the number of students, faculty and 4 

staff, hours of operations and so forth.   5 

  The Office of Planning supports the 6 

additional condition that has been requested by 7 

the school pursuant to its discussions with its 8 

numbers, to wit:  The use of the school facilities 9 

during the summer months. 10 

  In addition, the Office of Planning 11 

recommends that the applicant have an additional 12 

condition of implementing the traffic management 13 

plan which will regulate the local access and 14 

parking on the property. 15 

  It's the Office of Planning's opinion 16 

that the voluntary traffic management plan already 17 

submitted by the applicant essentially fulfills 18 

this requirement.  And the Office of Planning 19 

further recommends that this traffic management 20 

plan be subject to modification as needed by the 21 

school as it changes operations in the future in 22 
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consultation with the neighbors through the 1 

Committee Liaison Committee. 2 

  The Office of Planning has reviewed the 3 

ANC's submittal in this case and understands the 4 

ANC's concerns.  The Office of Planning does not 5 

see that there's been any evidence that would 6 

demonstrate that a reduction in the cap of 7 

students to 100 would be necessary or warranted.  8 

And the Office of Planning agrees that the record 9 

in the case indicates that the historic use of the 10 

property at or near 200 students does not appear 11 

to have created any objectionable conditions.  And 12 

OP does not anticipate any future objectionable 13 

conditions based on the future use of the site. 14 

  With that, I'll conclude my remarks and 15 

I'm available for any questions that you have. 16 

  BZA CHAIR LOUD:  Thank you.  And that 17 

was an excellent report, both written and verbal. 18 

  Let's see if Board members have any 19 

questions for you. 20 

  ZC CHAIR HOOD:  Yes, I just have one 21 

quick question.  In looking at the conditions that 22 
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were proposed, I notice the first one pops out at 1 

me because it's September the 30th expiring.  And 2 

typically, I think, school -- at least when I was 3 

in school it started September.  And I think 4 

what's going to wind up happening ten years from 5 

now Ms. Prince comes back in July or maybe June, 6 

there's going to be rush because there's going to 7 

be an uncertainty about whether they have an 8 

extension.  I think we just think that we probably 9 

may need to revisit that month; whether we push it 10 

over into the next year like maybe June of 2020.  11 

I just have a funny feeling about September. 12 

  I think that this Board has dealt with 13 

that previously.  So I just wanted to put that on 14 

the record and see how we do with deliberations on 15 

that. 16 

  BZA CHAIR LOUD:  Thank you, Chairman. 17 

  Are there any other questions from 18 

Board members? 19 

  BOARD MEMBER MOLDENHAUER:  The caveat 20 

on number 4 where it says hours of operation for 21 

academic purposes, does that into account, I 22 
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guess, would that not include a weekend program or 1 

something to that effect, and can you clarify what 2 

you mean by academic purposes? 3 

  MR. EMERINE:  It's my understanding 4 

that the school may occasionally run, for example, 5 

an welcome back to school night in the evening.  I 6 

don't know if that would qualify as an academic 7 

purposes.  But it's my understanding that that may 8 

be a common practice and that the neighbors have 9 

no objection to that sort of activity. 10 

  BOARD MEMBER MOLDENHAUER:  If that is 11 

an after school night, that would probably qualify 12 

and that might need to go later than 6:00, I'm not 13 

sure but from what I've heard in the testimony it 14 

sounds like it would potentially.  And so I think 15 

that that would just have to modified, the 16 

language. 17 

  MR. EMERINE:  Sure.  This language was 18 

I think based on the original condition.  But if 19 

there's some modification that's -- since that 20 

essential condition I think has been agreed to by 21 

all parties if there's a tweakings of the wording, 22 
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I don't think OP would have an objection to that. 1 

  BOARD MEMBER MOLDENHAUER:  And then my 2 

other question would be about the TMP being 3 

modified over time.  Can you just explain to me 4 

how often that usually is addressed by the 5 

Community Liaison Committee? 6 

  MR. EMERINE:  I don't think we have any 7 

particular guidance to offer in that case.  I 8 

think the idea would be that as the school 9 

continues its operations if there are any 10 

expansions in the future or if there are changes 11 

in operations that would seem to warrant changing, 12 

for example, adding an additional shuttle trip in 13 

the morning, that the school would be discussing 14 

that on an ongoing basis with the Community 15 

Liaison Committee.  And it's my understanding 16 

meets quarterly.  So I would anticipate that there 17 

would be quarterly opportunities for community 18 

members to raise potential concerns and the school 19 

would address those on a as-needed basis. 20 

  BOARD MEMBER MOLDENHAUER:  Thank you, 21 

Dan. 22 
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  BZA CHAIR LOUD:  Thank you. 1 

  I just have a couple of follow-up 2 

questions. 3 

  When the Rock Creek International 4 

School case was brought before BZA in 1999, 5 

preceding that the school had been used by up to 6 

240 or 237 students on an ongoing basis.  7 

Nonetheless, the Rock Creek applicants found it 8 

important to have a traffic study as a part of 9 

their application.  So that even though they were 10 

requesting the special exception for a cap of 200, 11 

they didn't rely exclusively on the fact that 12 

there had been a history of 237 at the site.  They 13 

brought forward a study from an expert. 14 

  In this case we don't have that kind of 15 

study from an expert before us.  Do you have an 16 

opinion as to whether we can reasonably make a 17 

finding regarding adverse impact in the absence of 18 

such a study? 19 

  MR. EMERINE:  I think you can make such 20 

a finding.  I think it can be made on the basis, 21 

as Mr. Wells indicated, of actual experience on 22 
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the campus.   1 

  I think you can also make it based on 2 

the applicant's already in place traffic 3 

management plan and the fact that they've 4 

committed significant resources to operating the 5 

shuttle service that would appear to not only 6 

alleviate any current concerns about demand, but 7 

has the ability to expand the capacity in the 8 

future. 9 

  BZA CHAIR LOUD:  And in your opinion 10 

when you take a look at the actual experience on 11 

site, the campus, do you have an opinion as to 12 

whether there's any adverse impacts for allowing a 13 

cap of 200? 14 

  MR. EMERINE:  I don't see any evidence 15 

that would indicate that there's the potential for 16 

adverse impacts at a 200 student cap. 17 

  BZA CHAIR LOUD:  Okay.  So then the 18 

suggested number of 100, it wouldn't relate to 19 

mitigating any adverse impacts in your opinion? 20 

  MR. EMERINE:  No, I don't think so. 21 

  BZA CHAIR LOUD:  Thank you.  I don't 22 
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have any additional questions.  And if Board 1 

members don't have any questions, I'll turn to Ms. 2 

Haas,. 3 

  COMMISSIONER HAAS:  Mr. Emerine, I 4 

didn't hear parking mentioned in OP's review.  Was 5 

this a consideration that you took account of in 6 

reference to what would be a threefold increase on 7 

site? 8 

  MR. EMERINE:  We did consider parking. 9 

 And I think the consideration that we gave to 10 

parking was based on the existence of the shuttle 11 

service and the potential for expansion of the 12 

shuttle service between the two campus. 13 

  COMMISSIONER HAAS:  And when you 14 

evaluated this site, did you also consider The Lab 15 

School's main campus on Reservoir Road? 16 

  MR. EMERINE:  Our review was based 17 

primarily on the Foxhall campus.  We did take into 18 

account the applicant's submission of the TMP 19 

which discusses the operations of shuttles between 20 

the two campuses. 21 

  COMMISSIONER HAAS:  The reason I'm 22 
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asking is that the main campus has had some 1 

problems with staff limits and parking issues.  2 

And even now there's parking in the neighborhood, 3 

in that neighborhood. And so I'm projecting what 4 

would happen in this little neighborhood if this 5 

200 cap comes to fruition.  But you see no impact? 6 

  MR. LAWSON:  Mr. Chair, if I may?  Joel 7 

Lawson with the Office of Planning. 8 

  BZA CHAIR LOUD:  Definitely, Mr. 9 

Lawson. 10 

  MR. LAWSON:   I think the essential 11 

feature here is that we're reviewing the 12 

application that's before, which is the 13 

application for The Lab School site.  So that's 14 

what we evaluated again. 15 

  In terms of parking we would note that 16 

according to the calculations supplied by the 17 

applicant the staff could actually increase to 39 18 

and still conform to the Zoning Regulations' 19 

parking requirements.  Now that doesn't mean -- 20 

you know, it would be up to the applicant to 21 

determine how many students that would then 22 
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correspond to and how their program may or may not 1 

change.  But from our standpoint, the application 2 

meets the parking requirements, and that was the 3 

basis of our analysis. 4 

  I would also note that we heard no 5 

comments from the District Department of 6 

Transportation noting objection to this 7 

application based on parking or circulation plans, 8 

or need for an additional traffic study. 9 

  COMMISSIONER HAAS:  I'll defer. 10 

  BZA CHAIR LOUD:  Okay.  Board members? 11 

  VICE CHAIRMAN DETTMAN:  Mr. Lawson or 12 

Mr. Emerine, I guess, so is it your testimony that 13 

even though the applicant meets their parking 14 

requirement for faculty and staff, 26 spaces, and 15 

no extra spaces for visitors and what have you, 16 

it's the success of the shuttle system that 17 

potentially opens up some of these 26 spaces that 18 

could accommodate, that could provide ample 19 

parking space for visitors, tutors and what you? 20 

  MR. EMERINE:  Well I think as Mr. 21 

Lawson said, it's our testimony that the school 22 
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currently meetings the parking requirements 1 

required by Chapter 21. But that's certainly the 2 

presence of the shuttle service does provide some 3 

additional flexibility. 4 

  VICE CHAIRMAN DETTMAN:  Okay.  So if we 5 

apply Chapter 21 -- 6 

  MR. EMERINE:  I'm not sure if that 7 

answered your question. 8 

  VICE CHAIRMAN DETTMAN:  -- and we have 9 

to apply 206. 10 

  MR. EMERINE:  Correct. 11 

  VICE CHAIRMAN DETTMAN:  206 is broader. 12 

 It says you "need to provide ample parking 13 

space." 14 

  MR. EMERINE:  Right. 15 

  VICE CHAIRMAN DETTMAN:  So we know that 16 

Chapter 21 is met? 17 

  MR. EMERINE:  Yes. 18 

  VICE CHAIRMAN DETTMAN:  So is it your 19 

testimony that it's the shuttle system that allows 20 

the applicant to conform with 206? 21 

  MR. EMERINE:  I'd say so, yes.  Yes. 22 
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  BZA CHAIR LOUD:  I just have a couple 1 

of quick follow-up questions. 2 

  There's a section of your report titled 3 

"Community comments."  And you mention both the 4 

ANC and the Foxhall Community Citizens 5 

Association, which of course have taken 6 

diametrically opposed positions.  The civic 7 

association strongly the application and at a cap 8 

of 200 and the ANC, of course, wants to see it at 9 

100.  But do you have any insights as to why 10 

there's such a split in the community? 11 

  I shouldn't suggest that there's a 12 

split in the community, but why we have these two 13 

different perspectives from them? 14 

  MR. EMERINE:  I'm afraid I don't have 15 

any insight into that. 16 

  BZA CHAIR LOUD:  Okay.  Perhaps that's 17 

a question I'll reserve for the ANC at the 18 

appropriate time. 19 

  Ms. Prince, did you have any questions 20 

for the Office of Planning? 21 

  MS. PRINCE:  I don't have any 22 
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questions.  I would note that we've lost a few of 1 

our supporters already, and we have one that 2 

really does need to leave right away.  So if we 3 

could take him as soon as possible, I'd appreciate 4 

it. 5 

  BZA CHAIR LOUD:  Okay.  That's fine 6 

with me.  That would require that we go out of our 7 

normal order, because we would normally go to the 8 

ANC next.  But if that's okay with you, Ms. Haas. 9 

We're going to lose that witness if we don't.  And 10 

as I understand it, this is a witness that would 11 

be given three witness.  This is not a witness 12 

that you're calling as a part of your direct case. 13 

 So it shouldn't delay us very much.  Okay.  All 14 

right. 15 

  Good afternoon. 16 

  MS. RIDDER:  Okay.  My name is Cary 17 

Ridder.  I'm a 28 year resident of the Palisades. 18 

 I am also a former parent at The Lab School.  And 19 

I was very active in the community. I was the 4th 20 

of July parade coordinator for six years. If 21 

you've ever gone to that.  I was Co-Chair of 22 
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Friends of Palisades Park, which rebuilt the park 1 

at the Palisades Park. I was President of the 2 

Palisades Citizens Association.  I was Co-Chair of 3 

Kathy Patterson's Task Force on Private Schools.  4 

And, actually, I can't remember all the other 5 

things that I've done. 6 

  I am here to testify in support of The 7 

Lab School's application and to support the 8 

application for a cap at 200 students. 9 

  I actually don't understand the 10 

problem.  The Hardy School has traditionally had 11 

at least 197 or 200, or when I was first in the 12 

neighborhood 237 students in the facility.  And no 13 

one has ever, as far as I know, complained that it 14 

was unable to accommodate that number of students. 15 

  I understand the need for the school to 16 

have some flexibility in making decisions about 17 

how they structure their program. 18 

  And finally, the faculty cap is being 19 

set at 40, and that will remain the same no matter 20 

how many students, whether it's a 100 or 200 are 21 

enrolled at the school. 22 
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  So I just feel that the issue raised is 1 

not as germane as some of them that I've heard in 2 

the past. 3 

  Do you have any questions? 4 

  BZA CHAIR LOUD:  Thank you, Ms. Ridder. 5 

Let me see if Board members have any questions for 6 

you.  And I don't hear any -- 7 

  ZC CHAIR HOOD:  Yes. 8 

  BZA CHAIR LOUD:  Yes, go right ahead, 9 

Chairman Hood. 10 

  ZC CHAIR HOOD:  Ms. Ridder, and I see 11 

all the work you've done in the Palisades 12 

playground and all that, but let me ask this:  13 

Does the Palisades Association overlap with the 14 

Foxhall Community Association? 15 

  MS. RIDDER:  They are -- you know, 16 

there was a time when they were talking about 17 

merging.  They do not.  They actually have 18 

specific boundaries and one's the Foxhall and 19 

one's the Palisades.  And I believe the school is 20 

in the Foxhall Citizens Association. 21 

  ZC CHAIR HOOD:  In the Foxhall?  Okay. 22 
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 Okay.  All right. 1 

  COMMISSIONER HAAS:  I respectfully 2 

disagree. 3 

  BZA CHAIR LOUD:  We'll have an 4 

opportunity shortly to get to your case and you 5 

can bring that out.  You'll have some time 6 

restraints, but Ms. Ridder here has three minutes. 7 

 So we went to give her the full three minutes 8 

that she's allotted. 9 

  ZC CHAIR HOOD:  Ms. Ridder, where you 10 

reside, are you anywhere within -- 11 

  MS. RIDDER:  No.  I live on the other 12 

side. I live below Sibley Hospital, which is on 13 

the other side of the Palisades from where the 14 

school is. 15 

  ZC CHAIR HOOD:  Okay.  All right.  16 

Thank you. 17 

  MS. RIDDER:  Yes. 18 

  ZC CHAIR HOOD:  Thank you, Mr. Chair. 19 

  BZA CHAIR LOUD:  I don't think that 20 

there are any questions from Board members. 21 

  So thank you for your testimony. 22 
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  MS. RIDDER:  Thank you. 1 

  BZA CHAIR LOUD:  Okay.  When witnesses 2 

come forward for their minute presentations, we 3 

don't normally allow cross examination of those 4 

witnesses.  If they're part of the direct case of 5 

the applicant, that's different. 6 

  So now what we would do is go back to 7 

the normal order of things, and that would have us 8 

doing the ANC report, Ms. Haas.  And there's a 9 

preliminary issue with respect to that before you 10 

get started, but give me one second. 11 

  I'm being given some excellent advice 12 

here, and there are those here who have around a 13 

little bit longer than me.  So I just want to 14 

confirm something that I just said is actually 15 

true.  It's my understanding that the three 16 

minutes witnesses are not subject to cross 17 

examination, but of course under due process 18 

everybody's subject to cross examination.  But 19 

again, it was my understanding that at BZA 20 

proceedings the three minute witnesses were not 21 

subject to cross examination. 22 
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  So I don't want to be in a position of 1 

depriving Ms. Haas of the opportunity to cross 2 

that witness, who has left. 3 

  ZC CHAIR HOOD:  I may be incorrect, Mr. 4 

Chairman.  Maybe it's the Zoning Commission.  5 

Maybe I'm incorrect.  I will stay in my seat down 6 

here on this end. 7 

  BZA CHAIR LOUD:  Okay.  All right.  8 

Well Chairman Hood had raised it, so I wanted to 9 

make sure that we were proceeding appropriately. 10 

But it appears as though you've withdrawn the 11 

consideration of the issue.  And we will check -- 12 

  ZC CHAIR HOOD:  This witness has left 13 

now, so -- 14 

  BZA CHAIR LOUD:  Right.  We'll check 15 

and just confirm our understanding. But I do 16 

believe that that's the understanding that we've 17 

operated under.  We'll confirm that.  And if 18 

there's any due process issue generated by my 19 

error, we'll make sure to correct that. 20 

  We would now, as I said, go to the 21 

Advisory Neighborhood Commission for your report. 22 
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 And it's my understanding from looking at the 1 

record, Ms. Haas, that the ANC Chair did not 2 

officially designate you in their report.  This 3 

would be the Chair Elizabeth Sandza did not 4 

designate you to give the ANC's report.  And I do 5 

believe that -- obviously you're here and I 6 

believe you're representing the ANC.  But I think 7 

what we're going to need is something that 8 

supplements the record with specific authorization 9 

for you to do that.  I think we can waive the 10 

requirement of our Rule 3100.5, and I'll hear from 11 

Ms. Prince in a moment, with respect to that being 12 

a requirement for you to give the report.  But I 13 

do think, again, that we'll need something like 14 

that on your behalf for this -- 15 

  COMMISSIONER HAAS:  I'd be glad to 16 

provide that. 17 

  BZA CHAIR LOUD:  -- to officially move 18 

forward.  And out of fairness to Ms. Prince, let 19 

me just turn to her and see if she has any 20 

concerns about. 21 

  MS. PRINCE:  No concerns. 22 
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  BZA CHAIR LOUD:  Okay.  Then we will 1 

move to your case, Ms. Haas.  And the clock is on. 2 

 Don't feel like you have to take it, but you've 3 

got a total of 60 minutes to present your case. 4 

  Do you have any witnesses to present 5 

this afternoon? 6 

  COMMISSIONER HAAS:  No, I don't. 7 

  BZA CHAIR LOUD:  Okay.   8 

  COMMISSIONER HAAS:  Good afternoon, 9 

Chairman Loud and members of the Board of Zoning 10 

Adjustment. 11 

  My name is Ann Haas, and I'm here 12 

representing ANC 3D. 13 

  The Lab School of Washington's lower 14 

school on Foxhall Road at Q Street is in my single 15 

member district. 16 

  The Lab School is widely respected as a 17 

premier educational facility for students with 18 

above intelligence and learning disability.  19 

Because of its specialized teaching methods, The 20 

Lab School has a higher than usual ratio of 21 

teachers to students.  As we've heard, staff 22 
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members include speech language therapists, 1 

occupational therapists, social workers and 2 

psychologists. 3 

  Through a separate BZA order the main 4 

campus of The Lab School on Reservoir Road has 330 5 

students and 180 staff members. It has become an 6 

upper school. 7 

  As an aside, I'd just like to mention 8 

that I think a key feature of this whole issue is 9 

to keep the BZA orders for those two campuses 10 

separate. How else will we know who is complying 11 

with what. 12 

  In 2008 following the bankruptcy of 13 

Rock Creek International School The Lab School 14 

assumed the lease of the old Hardy School at 4470 15 

Q Street and Rock Creek's BZA order.  The ten year 16 

lease expires on September 30th. 17 

  As we've also heard, the student cap 18 

was 200 Rock Creek, a staff cap of 40 with 26 on 19 

site parking spaces required.  As we've heard, 20 

those spaces are presently full, even with the 21 

cap, even if the staff has only reached 31. 22 
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  In a traditional classroom setting the 1 

Rock Creek International School began with the 2 

lingual  academic curriculum in English and 3 

Spanish, and English and French and later expanded 4 

to English Arabic.   5 

  This may have been discussed earlier. 6 

I'm sorry I got here late.  But the Zoning 7 

Regulations provide a special exception that 8 

allows private schools to operate in residential 9 

neighborhoods provided that they're not likely to 10 

become objectionable to adjoining and nearby 11 

properties because of noise, traffic, number of 12 

students or otherwise objectionable conditions.  13 

And then we have the ample parking to accommodate 14 

students, teachers and visitors likely to come.  15 

And Chapter 21 defines those as two spaces for 16 

every three staff members. 17 

  The Foxhall Palisades community has six 18 

private school within a mile.  And what I would 19 

have asked Ms. Ridder was what was the basis of 20 

Councilmember Kathy Patterson's Task Force on 21 

Public Schools.  I'm sorry she's not here to 22 
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answer that, because this hearing personifies what 1 

the issue is in our immediate community. 2 

  Our community has six private school 3 

within one mile.  They're the field schools:  St. 4 

Patrick's Episcopal Day School, Georgetown Day 5 

School, Our Lady of Victory School, Washington 6 

International School and The Lab School.  As of a 7 

few years ago the combined enrollment was more 8 

than 2400 students.  That figure doesn't include 9 

the junior high school and high school that Mr. 10 

Wells mentioned St. Patrick's is planning to build 11 

for 440 students and a 100 staff members.  Traffic 12 

and parking are issues in the area. 13 

  As of 2002, Foxhall Road, a two lane 14 

street, carried more than 1800 cars a day.  Two 15 

blocks away is MacArthur Boulevard, it carried 16 

even more than that. 17 

  We've heard, I suspect, the conditions 18 

that the ANC identified as needing to be complied 19 

with in order to generate the ANC's approval.  And 20 

the key feature was well we've got the ten year 21 

lease, a 100 student cap, staff, 40, the operating 22 
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hours, the academic purposes, the 26 places, the 1 

liaison, the landscaping and the exception to 2 

condition four is that the school may make the 3 

faculty available for gathering such as those of 4 

community organizations including Palisades 5 

Village, that's a residential organization that 6 

helps keep senior citizens living in their own 7 

homes, and school related activities such as back 8 

to school night.  And we've also heard that The 9 

Lab School now has 31 staff for 71 students. 10 

  Given the ratio of teachers-to-11 

students, a staff of 40 would be able to reach 96 12 

students.  This was the basis, I think, of the 13 

ANC's choice of 100 student figure that would 14 

represent a cap based on available parking spaces. 15 

 This is not the 200 student figure that Rock 16 

Creek International School had.  It is an increase 17 

from the number of students that The Lab School 18 

now has enrolled at the Hardy School. 19 

  The 100 student cap gives the community 20 

some predictability, and it gives the approval of 21 

the ANC integrity.  We're unaware of another 22 
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private school that has a student cap of almost 1 

three times its student enrollment.  And I would 2 

add a sentence to my testimony to suggest going 3 

from 72 students and adding on 128 is a major 4 

impact.  And I'm not familiar with any school, at 5 

least in our neighborhood, that has jumped from 6 

one figure to another in that dramatic a motion. 7 

  Design for the needs of a different 8 

institution, this 200 student figure transferred 9 

The Lab School in connection with bankruptcy, the 10 

assignment of the lease and the transfer of the 11 

BZA order. 12 

  This is the first appearance by The Lab 13 

School for a long term look at its Foxhall Road 14 

campus after less than two years of operation.  15 

After conceding that they had no -- this was at 16 

our ANC meeting.  That they had no expectation of 17 

using the 200 student cap, The Lab School 18 

representatives are certainly animated about 19 

retaining it. 20 

  And we've mentioned earlier with the 21 

200 students, Lab would need 80 staff members.  22 
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That's not counting student teachers and teacher's 1 

aide.  This number, 280, is well in excess of 2 

historical records when the building was 3 

overloaded. 4 

  To illustrate the effect of 280 people, 5 

The Lab School would need 52 parking spaces, well 6 

beyond the on site capacity. 7 

  And this is an aside.  The lower 8 

parking lot which now has ten spaces, used to be a 9 

playground.  This is a metaphor for the over 10 

commitment of the site that began several years 11 

ago and has pushed the school into using public 12 

facilities such as the Hardy Recreation field 13 

adjacent. 14 

  Again, 200 students will be almost 15 

three times the number now enrolled, and 80 staff 16 

members would be almost three times the number of 17 

staff. 18 

  The Lab School representatives 19 

expressed concern that the decrease in the number 20 

of students would reflect unfavorably on an 21 

institution and argued that it should have the 22 
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same number as its predecessor.  This is similar 1 

to saying that a suit custom tailored for one 2 

person should fit someone else whose size and 3 

shape are different. 4 

  Similarly, if one person gives another 5 

a big check with the understanding that it should 6 

only be cashed if absolutely necessary, the giver 7 

should not be surprised if necessity arises soon. 8 

  It's been the norm for private schools 9 

in our area to experience continuous increases in 10 

students and staff.  The responsible approach is 11 

for these increases to be incremental so that the 12 

community has the opportunity to participate in 13 

the decision making process.  After all, the 14 

purpose of the special exception process is to 15 

ensure that there will not be negative impacts 16 

because of noise, traffic, parking or number of 17 

students.  An incremental approach to growth helps 18 

prevent a tipping point that would create 19 

objectional conditions because it balances the 20 

needs of the school with the needs of the 21 

neighborhood.  This is an issue of fairness; 22 
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fairness to the school to have a reasonable number 1 

of students and staff and fairness to the 2 

community to have predictability. 3 

  We are affirming the ANC's recognition 4 

that The Lab School has been a good neighbor at 5 

its Foxhall Road campus.  I would like to see this 6 

positive record continue. 7 

  One way is to maintain a separation of 8 

the Board of Zoning Adjustment orders for the 9 

Foxhall Road campus and the Reservoir Road campus. 10 

  Another is to have a clear 11 

understanding of expectations.  And I'm committed 12 

to working with The Lab School to ensure success. 13 

  BZA CHAIR LOUD:  Thank you, Ms. Haas. 14 

  Before I turn to the Board for 15 

questions, I wanted to go on the record and 16 

apologize to you.  I made a mistake in saying that 17 

you could not cross examine, I believer her name 18 

was Ms. Ridder.  And it was brought to my 19 

attention first by Commissioner Hood and then 20 

confirmed by the Office of Attorney General. 21 

  So, (a) I want to apologize to you for 22 
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that, (b) I want to make sure that with respect to 1 

any additional witnesses that come forward that 2 

you will be subject to cross examination. 3 

  COMMISSIONER HAAS:  Thank you very 4 

much. 5 

  BZA CHAIR LOUD:  You had suggested that 6 

perhaps Ms. Ridder knew the answer to a question 7 

that sounded rhetorical about the purpose of a 8 

task force established by Councilmember Patterson. 9 

 Did you want to put that answer on the record? 10 

  COMMISSIONER HAAS:  Yes. I just wanted 11 

to say, as my testimony mentioned, we have I think 12 

more than our fair share of private schools in our 13 

neighborhood.  And they are having an impact. 14 

  You can tell when schools are closed 15 

because you can actually turn corners in my 16 

neighborhood.  Q Street is not blocked solid with 17 

Georgetown Day School parents dropping off their 18 

children. 19 

  We have some traffic and parking 20 

issues. 21 

  I'd also mention, go back to The Lab 22 
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School's Reservoir Campus and this is why I feel 1 

so adamant about keeping the orders separate, if 2 

they have just obtained 41 parking spaces, that 3 

has been a real struggle for them.  They have 182 4 

staff members and I read in Mr. Wells' report that 5 

at 11:00 on a Tuesday morning they had 155 cars 6 

parked.  So they've got some parking issues.  7 

They're parking in the neighborhoods on the 8 

streets there.  If the shuttle comes -- I'd like 9 

to impose the idea of a limit that keeps the 10 

school -- allows the school to operate without 11 

being objectionable. 12 

  I also want to mention that we have, as 13 

Mr. Wells is still here, GW Mount Vernon operates 14 

a shuttle that operates either ten or 15 minutes 15 

daily on Foxhall Road.  I mean, we have a huge 16 

number of cars in this very tight triangle. 17 

  ZC CHAIR HOOD:  Mr. Chairman, can I 18 

just make a suggestion?  Since Ms. Haas had one 19 

question for the witness who left, I would suggest 20 

that we do that in writing and ask Mr. Prince to 21 

give us a response to that depending upon how we 22 
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receive.  But I think that would cover us as for 1 

not giving her the opportunity to cross examine.  2 

Just my suggestion. 3 

  BZA CHAIR LOUD:  I think that's a good 4 

suggestion.  And I see Ms. Prince nodding her head 5 

in agreement.  So why don't we do that?  WE'll 6 

make that one of the follow on items after today's 7 

hearing. 8 

  COMMISSIONER HAAS:  May I make one 9 

other comment? 10 

  BZA CHAIR LOUD:  Yes, please. 11 

  COMMISSIONER HAAS:  We have gone on the 12 

record of saying that The Lab School has been a 13 

good neighbor.  This sounds a little jaundiced, 14 

and I don't necessarily mean it that way, but if I 15 

were going into a new neighborhood and I were 16 

looking for their support in an application before 17 

a District organization, I would do my very best 18 

to be responsive to their concerns.  And I'd like 19 

to see that history continue and within parameters 20 

that are realistic. 21 

  BZA CHAIR LOUD:  Thank you again. 22 
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  I'm going to turn to Board members and 1 

see if there are any follow-up questions for you, 2 

and then we'll turn to Ms. Prince. 3 

  BOARD MEMBER MOLDENHAUER:  We've heard 4 

testimony today that there have been from the 5 

beginning of when The Lab School started using 6 

this campus, there's been no violations or 7 

concerns with traffic or noise.  My question would 8 

be is in your knowledge have there been any 9 

problems in the past that you're aware of with 10 

Rock Creek when obviously, as you're testifying, 11 

that the use was at a higher level? 12 

  COMMISSIONER HAAS:  I wasn't really 13 

keeping tabs on Rock Creek in those days.  My 14 

understanding was that they had a shuttle system. 15 

 I did find an old email that was complaining 16 

about traffic with Rock Creek.  I'm not aware of 17 

the figure that was cited.  I did find 175 for 18 

them.  But it's my understanding that they did use 19 

a shuttle service and they didn't have the same 20 

staff demands.   21 

  Their impact was different.  It was on 22 
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the Parks and Recreations facilities. 1 

  BOARD MEMBER MOLDENHAUER:  So then 2 

you're testifying that there was not a parking 3 

impact? 4 

  COMMISSIONER HAAS:  I think they kept 5 

the lots full, yes. 6 

  ZC CHAIR HOOD:  Ms. Haas, I think you 7 

heard me in my question to Ms. Prince, how did we 8 

go from 200 -- and I think I know where you're 9 

coming from.  But how did we go from 200 to 100?  10 

And then, you know I read what the ANC is 11 

requesting.  And then as I read on it talks about 12 

what a great neighbor so thus far The Lab School 13 

has been.  So, again, how did we go from depleting 14 

a whole 100 students? 15 

  COMMISSIONER HAAS:  I think that we're 16 

looking at it comprehensively.  Right now with the 17 

cap of 40 the school could accommodate a 100 18 

students. If they double that student number, how 19 

many staff members would they need? 20 

  ZC CHAIR HOOD:  We're at 72 now, right? 21 

  COMMISSIONER HAAS:  Seventy-two 22 
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students now with 31 staff members.  The order for 1 

Rock Creek is 200 for 40 staff members.  But The 2 

Lab School has different requirements from Rock 3 

Creek. It has a range of specialists for these 4 

students and they need those specialists. 5 

  ZC CHAIR HOOD:  I can understand that. 6 

 But I don't think -- I'm pretty familiar with how 7 

they do in PG County, but I don't think it would 8 

double.  And I don't want to speak Lab, that's not 9 

my expertise. I just watch, I've seen some other 10 

jurisdictions and how they handle it.  I don't 11 

think it would double. Yes, it will increase, but 12 

I don't think it would double.  And I think that's 13 

kind of what your analysis, at least that's what 14 

I'm picking up. 15 

  COMMISSIONER HAAS:  For their main 16 

campus they have 330 students and 182 staff.  So 17 

if that's a comparable ratio, then I think we 18 

could apply it. 19 

  ZC CHAIR HOOD:  But I'm just talking 20 

about this Foxhall. 21 

  COMMISSIONER HAAS:  So three-to-two is, 22 
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you know -- 1 

  ZC CHAIR HOOD:  I think the 2 

calculations may be off, but then again that's not 3 

my expertise.   4 

  You also heard what we're looking at is 5 

impacts on the community. And I think the Chair 6 

mentioned, I think this was your line of 7 

questioning, from 200 to 100 -- 197 to the Office 8 

of Planning do you see any adverse impacts or 9 

anything. I think that was your line of 10 

questioning.  You heard that discussion? 11 

  COMMISSIONER HAAS:  I did hear that, 12 

yes. 13 

  ZC CHAIR HOOD:  And I think the Office 14 

of Planning went on record to say they didn't see 15 

any impacts. 16 

  COMMISSIONER HAAS:  And I also didn't 17 

hear them go back to the main campus, though, and 18 

check the history on that.  And I think this is 19 

the logical thing to do.  We have a history.  Now 20 

the school is expanding into a new neighborhood.  21 

How is the history likely to impact the new 22 
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neighborhood?  I think -- 1 

  ZC CHAIR HOOD:  Well, Ms. Haas, the way 2 

you see it right now everything is working fine.  3 

But what we have there, they are very 4 

accommodating.  They are god neighbors.  Can you 5 

testify right now that they're good neighbors? 6 

  COMMISSIONER HAAS:  I have testified 7 

that, yes. 8 

  ZC CHAIR HOOD:  Okay.  All right.  9 

Thank you. 10 

  Thank you, Mr. Chair. 11 

  BZA CHAIR LOUD:  Thank you, Chairman 12 

Hood. 13 

  Are there additional questions from the 14 

Board for Ms. Haas?  Go ahead, Mr. Dettman. 15 

  VICE CHAIRMAN DETTMAN:  Thank you, Mr. 16 

Chair. 17 

  Ms. Haas, I guess I just don't 18 

understand the logic that going from a 100 to 200 19 

is going to require the applicant to go from 40 to 20 

80 staff.  I mean, I think what you're doing is-- 21 

  COMMISSIONER HAAS:  Well, I'm using 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 263

their current figures. 1 

  VICE CHAIRMAN DETTMAN:  Right.  But Mr. 2 

Tennis testified that in order to accommodate 200 3 

students it's not the staff that's going to 4 

change.  In fact, they can't without coming to us 5 

first.  They'd have to change their ratio, and 6 

they're only going to do that if it meets the 7 

needs of the students. 8 

  COMMISSIONER HAAS:  The Lab School had 9 

a cap at its main campus and it was woefully out 10 

of compliance.  It had a cap of 92 staff members -11 

- I'm sorry 95.  On site it had 182. 12 

  VICE CHAIRMAN DETTMAN:  I understand 13 

your statement.  But you've also said that you 14 

think it's very, very important that the Board 15 

keep both orders separate. 16 

  COMMISSIONER HAAS:  Right. 17 

  VICE CHAIRMAN DETTMAN:  We need to look 18 

at this campus.  I understand you have a history 19 

here and you've dealt with The Lab School's main 20 

campus. But if we're going to keep the orders 21 

different, perhaps we should just look at the 22 
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merits of this case? 1 

  So my question for you is do you see 2 

200 students with respect to noise created by the 3 

students, traffic caused by students being picked 4 

and dropped off; do you see a potential for 5 

adverse impact with 200 students that you don't 6 

see with a 100 students? 7 

  COMMISSIONER HAAS:  Yes.  I'm not 8 

saying that you could not fit 200 students in that 9 

school.  I think you can, but how do they get 10 

there?  Whose there to teach them and what will 11 

the impact be on the neighborhood? 12 

  VICE CHAIRMAN DETTMAN:  Well, we know 13 

who is going to be there, it's going to be the 40 14 

staff at whatever ratio that might be.  So really 15 

specifically what are the impacts caused by the 16 

extra 100 children? 17 

  COMMISSIONER HAAS:  We don't know yet 18 

because we're not even close to 100.  We're not 19 

even close to that.  That would be my argument to 20 

say let's wade into this.  I just reviewed St. 21 

Patrick's case from 2004 where they went from 93 22 
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staff members to 105.  I mean, I think this is a 1 

much more typical approach.  And I think it's 2 

something that shows concern for the neighborhood. 3 

 I mean, I think I expressed that concept as 4 

applicable to this case.  Or let's try it out, I 5 

guess would be my approach. 6 

  VICE CHAIRMAN DETTMAN:  What allowed 7 

the ANC to reach a level of comfort with respect 8 

to impacts on the neighborhood with a 100 students 9 

that they couldn't get to with 200 students that 10 

had been previously approved? 11 

  COMMISSIONER HAAS:  Well, that's 12 

because of the staff requirements.  And we're so 13 

far away from 200 with 72.  We don't know what a 14 

100 would be.  I can't picture what 200 would be. 15 

  VICE CHAIRMAN DETTMAN:  Could you just 16 

expand upon that statement you just made about 17 

it's the staff requirements? 18 

  COMMISSIONER HAAS:  Well, right now 19 

with 72 students the school has 31 staff.  So if 20 

we project that, we get 96 staff members -- sorry. 21 

 Ninety-six students for 40 staff members, okay?  22 
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Using what they have right now on site. 1 

  VICE CHAIRMAN DETTMAN:  I think the 2 

furtherest you can project, though, is 40 faculty 3 

and staff, that's what they're asking for. 4 

  COMMISSIONER HAAS:  Right.  Right. 5 

  VICE CHAIRMAN DETTMAN:  So if they 6 

wanted to go to 41, they'd have to come back here. 7 

 And I hope you would be here to testify again.  8 

So do you see a potential for adverse impacts on 9 

the neighbors with 40 staff people?  That's really 10 

the maximum number we can look at. 11 

  COMMISSIONER HAAS:  I see.  No.  No. 12 

  VICE CHAIRMAN DETTMAN:  Okay.  And 13 

going back to the students very quickly, do you 14 

see an adverse impact with an additional 100 15 

students? 16 

  COMMISSIONER HAAS:  I can't imagine it. 17 

  VICE CHAIRMAN DETTMAN:  Okay.  Okay.  18 

Thank you. 19 

  BZA CHAIR LOUD:  Let me just follow-up 20 

Mr. Dettman's questions for a moment.  Between 21 

1999 and as I understand it 2007 there were close 22 
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to 200 students there., according to the testimony 1 

from earlier this afternoon.  Were you living in 2 

the neighborhood during that period? 3 

  COMMISSIONER HAAS:  Yes. 4 

  BZA CHAIR LOUD:  For the entire period? 5 

  COMMISSIONER HAAS:  Yes. 6 

  BZA CHAIR LOUD:  Okay.  Were there some 7 

adverse impacts that you can share with the Board 8 

today from the presence of, I think it was 197 9 

students is what the record reflects, during that 10 

period? 11 

  COMMISSIONER HAAS:  I really wasn't 12 

keeping up with it, Chairman Loud. 13 

  BZA CHAIR LOUD:  So there's -- 14 

  COMMISSIONER HAAS:  I found an old 15 

email from 2005 that complained about traffic 16 

congested on Foxhall Road.  And I found other 17 

emails about traffic congested on MacArthur 18 

Boulevard because of Georgetown Day School.  So we 19 

have traffic issues already.  They've only gotten 20 

worse with the Homeland Security office now on 21 

Massachusetts Avenue and the Foxhall Road 22 
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commuters that way.   1 

  And we have a request from the Foxhall 2 

Citizens Association for do not enter signs into 3 

Foxhall Village because commuters who don't want 4 

to wait on Foxhall Road are using 44th Street.  So 5 

we've got traffic issues already. 6 

  BZA CHAIR LOUD:  Is it likely that in 7 

the same way that you found out about the 2005 8 

email that had there been adverse impacts because 9 

of noise or traffic, or other objectionable 10 

conditions during that period, that's about an 11 

eight year period, that you would have found out 12 

about it being a member and leader in the 13 

community? 14 

  COMMISSIONER HAAS:  I only joined the 15 

ANC in 2004, so when Rock Creek was in its early 16 

days I was not adamantly on their case. 17 

  BZA CHAIR LOUD:  Okay.  All right.  And 18 

then just going back briefly to Mr. Dettman's 19 

exchange with you on the cap of 40, do you now 20 

perceive that as something that's consistent with 21 

where you would want it to be? 22 
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  COMMISSIONER HAAS:  No. 1 

  BZA CHAIR LOUD:  In other words, it 2 

can't go beyond -- they're on in a zip lock bag on 3 

the 40; without coming back to BZA there's no way 4 

to get beyond that.  Now they can do it at their 5 

peril and risk enforcement. But with a student 6 

population of 200 if the faculty number were to 7 

remain at 40, and I think Mr. Dettman asked this 8 

question directly, you are amenable to that?  You 9 

are agreeable to that? 10 

  COMMISSIONER HAAS:  I think that's 11 

realistic. 12 

  BZA CHAIR LOUD:  Okay.  All right. I 13 

didn't have any additional questions. 14 

  BOARD MEMBER MOLDENHAUER:  I actually 15 

have a follow-up question, which is actually for 16 

The Lab School.  And anyone who feels comfortable 17 

answering it, can.  I think it's what I'm getting 18 

at, this issue that Ms. Haas is bringing up. 19 

  I know that it would potentially 20 

address a change of methodology in your teaching, 21 

but could you testify as to the likelihood, or 22 
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hopefully the fact that this would not happen, 1 

that you would go beyond this estimated 92 2 

students potentially to around about 200 students 3 

keeping only 40 staff members and then somehow 4 

increasing your number of tutor trainees or 5 

increasing your nonemployed or nonsalaried 6 

employees?  Can you touch on that issue and if 7 

that would be likely or if that would not be 8 

likely to try to maybe address some of the 9 

concerns that Ms. Haas has? 10 

  MR. TENNIS:  Well, actually I should 11 

defer to Katherine.  But we have no intentions -- 12 

no plans at the current time for doing that.  And 13 

we would certainly not contemplate if you're 14 

implying that we would try to circumvent the 40 15 

teacher cap by bringing in more student teachers. 16 

 That would: 17 

  (1) Sort of like violate the spirit of 18 

the regulation, but; 19 

  (2) It would not be the way we would be 20 

able to promote our own model for teaching kids by 21 

having an unusually high number of student 22 
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teachers.  They really are aides, they're not 1 

primary teachers. 2 

  So there would have to be a fairly 3 

significant change to the student teacher model 4 

that we have today. 5 

  I'd also like to point out one thing, 6 

although maybe not material.  While the number 7 

that Ms. Haas is using of 41 teachers today or 31 8 

staff today to 72 students. 9 

  (1)  The expectation is we could expand 10 

the number of students with the 31. 11 

  The second thing is that that 31 12 

includes some staff that would not need to be 13 

replicated.  So we could actually have a higher 14 

number of students if we added nine more teachers 15 

than the strict ratio that we have today, which 16 

would even today in the model that we have would 17 

probably put us over the 100 count and still 18 

maintain the current teaching model that we have. 19 

  BOARD MEMBER MOLDENHAUER:  Ms. Haas, 20 

does that statement by Mr. Tennis assist in your, 21 

I guess, view of this 40 cap and the 200 cap? 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 272

  COMMISSIONER HAAS:  I'm not sure I 1 

understood it. 2 

  BOARD MEMBER MOLDENHAUER:  Would you 3 

like to clarify to some degree if you don't feel 4 

that it's necessary? 5 

  MR. TENNIS:  I'm not sure what I could 6 

clarify. 7 

  COMMISSIONER HAAS:  Is he saying that 8 

he could operate -- he could add students with the 9 

existing faculty of 31? 10 

  MR. TENNIS:  Yes. The existing faculty 11 

of 31, we could still continue to add students, 12 

some students.  So the strict ratio that you have 13 

been using of 72 students to 31 is not applicable. 14 

We could add some students now with the existing 15 

staff that we have and continue to maintain the 16 

model that The Lab School has. 17 

  The second thing to keep in mind is 18 

that within that 31 there are a number of those 19 

that are not teachers, but are staff, 20 

administrators.  And so we would not need to 21 

replicate those.  So that if we were to add nine 22 
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more teachers, it's not a three-to-two ratio. It's 1 

much closer to a three or four-to-one ratio. 2 

  BOARD MEMBER MOLDENHAUER:  Thank you. 3 

  BZA CHAIR LOUD:  If I ask for Board 4 

members' support on one thing.  We're currently in 5 

the direct case of the ANC.  And we'll have an 6 

opportunity to come back to the applicant for 7 

using.  What we may do at that time is ask some 8 

additional questions of the applicant's witnesses 9 

in lieu of a formal closing or we can mix the two 10 

together.  But I'm being mindful of the fact that 11 

we have another case after this case, 1400 12 

Maryland Avenue which is going to be an extensive 13 

case.  And it would probably help all of us to 14 

stick to the order. 15 

  So if you guys will support me on that, 16 

then we can continue to go through the ANC's case. 17 

 And if the ANC is through, we can proceed to the 18 

next stage of the proceedings. 19 

  COMMISSIONER HAAS:  I'm through. 20 

  BZA CHAIR LOUD:  Okay.  Then what we 21 

would do now is have persons that are in support 22 
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of the application give testimony.  We sort of 1 

went out of order earlier and had one such 2 

witness. 3 

  MS. PRINCE:  I just have a few 4 

questions for Ms. Haas. 5 

  BZA CHAIR LOUD:  Okay.  Sorry about 6 

that.  Cross. 7 

  MS. PRINCE:  I'll be very limited. 8 

  BZA CHAIR LOUD:  I should know enough 9 

about that by now.  Go right ahead. 10 

  MS. PRINCE:  Okay.  Ms. Haas, are you 11 

aware that the school now has a Certificate of 12 

Occupancy for 200 children and rather than take 13 

advantage of the full extent of that, the CFO 14 

decided to ease into the campus gradually to 15 

ensure that the community accepted the use? 16 

  COMMISSIONER HAAS:  Yes. 17 

  MS. PRINCE:  And you seemed to have 18 

based a lot of your statements about lowering the 19 

cap on the assumption that a lowering of the -- 20 

that the current 200 student cap would absolutely 21 

require an increase in the 40 faculty staff cap.  22 
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But then it seemed you got more comfortable that 1 

if you knew that we are seeking only to retain 2 

that cap and would have to come back to the Board 3 

to increase that cap, you got more comfortable 4 

with the notion of lack of adverse impacts? 5 

  COMMISSIONER HAAS:  I would like to see 6 

a gradual increase rather than open jump from 72 7 

to 200.  I think that would argue for 8 

consideration for the community. 9 

  MS. PRINCE:  Ms. Haas, did you support 10 

continued school use of the building? 11 

  COMMISSIONER HAAS:  Sure. Yes.  In 12 

fact, I was greatly in support of even Rock 13 

Creek's enlivening a dormant structure and 14 

bringing children into the neighborhood. 15 

Absolutely. 16 

  MS. PRINCE:  And you supported 17 

continued public school use of the building, as I 18 

recall? 19 

  COMMISSIONER HAAS:  That would be my 20 

first choice. 21 

  MS. PRINCE:  First choice?  And what's 22 
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the building code capacity of the building, which 1 

we reviewed at the ANC meeting? 2 

  COMMISSIONER HAAS:  I don't know. 3 

  MS. PRINCE:  Four hundred and eighty?  4 

And -- 5 

  COMMISSIONER HAAS:  Four hundred and 6 

eighty students in that building? 7 

  MS. PRINCE:  That is the building code 8 

capacity of the building, which we reviewed at the 9 

ANC meeting. 10 

  COMMISSIONER HAAS:  I find that very 11 

hard to believe, and really not applicable, to 12 

borrow an expression. 13 

  MS. PRINCE:  But you did support the 14 

use of the building which would obviously require 15 

no BZA approval, no conditions whatsoever for 16 

public school use:  You support that? 17 

  COMMISSIONER HAAS:  Hardy School had a 18 

fine history of a public school, a neighborhood 19 

school where the playground was actually a 20 

playground. It was not a parking lot.  Where the 21 

students knew one another. And there were not 22 
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adverse impacts from buses, cars, whatever. 1 

  MS. PRINCE:  So you're not concerned 2 

about public school impacts which are completely 3 

without conditions because it's a matter-of-right 4 

use, yet you have some residual concerns about 5 

Lab's highly constrained use with a cap on 6 

faculty, a cap on students, a traffic management 7 

plan and multiple conditions governing the use of 8 

the building both before and after school hours? 9 

  COMMISSIONER HAAS:  I think they're two 10 

entirely different issues here. 11 

  MS. PRINCE:  I have no more questions. 12 

  BZA CHAIR LOUD:  Thank you, Ms. Prince. 13 

  And we will now move to the witnesses 14 

that are in support of the application. I believe, 15 

as I said, that there are some witnesses who have 16 

been waiting patiently.  I'm not certain if they 17 

still want to step forward or not. You certainly 18 

don't have to step forward. But if you are present 19 

in the audience, why don't you step forward? 20 

  Why don't all the witnesses who are 21 

going to testify in support step forward. 22 
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  MR. ABLON:  Good afternoon.  My name is 1 

John Ablon.  I'm a resident of the Palisades 2 

community and have been for over 17 years. 3 

  Speaking from experience of being a 4 

resident in the neighborhood as well as having a 5 

child at The Lab School, I think it's important to 6 

be able to provide the education to these 7 

additional students that have no place else to go. 8 

  Ms. Haas pointed out that there are six 9 

other private schools in the neighborhood. What 10 

she failed to point out that students at The Lab 11 

School have nowhere else to go. It's not a typical 12 

prep school. 13 

  My daughter went to the Frances Scott 14 

Key Elementary School in the Palisades and 15 

probably one of the finest elementary schools I've 16 

ever seen. She was here in pre-K, K, 1st and 2nd 17 

grade.  The problem was not the school.  The 18 

problem was the fact that they didn't have the 19 

resources and the tools to help my daughter. We 20 

were forced to look elsewhere.  We had no issue 21 

with Key School. 22 
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  And by a God send, we happened to live 1 

in a neighborhood where The Lab School is.  When 2 

we first applied for her at The Lab School, they 3 

didn't have any space available. They didn't have 4 

the capacity for her.  We sent her to another 5 

school for a year that turned out to be a 6 

nightmare. 7 

  The Lab School not only transforms 8 

children, they transform families in the work that 9 

they do.  And I'm here to testify to that. 10 

  Other places don't have the resources, 11 

or the understanding or the tools to help these 12 

kids. 13 

  Limiting the permit to 100 kids at the 14 

school would be doing a great disservice to 15 

children that need help the most. 16 

  In addition to that, having been in the 17 

neighborhood The Lab School has been a wonderful 18 

neighbor.   19 

  When I first moved into the Palisades, 20 

I lived directly across The Lab School and never, 21 

ever once had an issue with any of the students, 22 
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the teachers or anything else. They were a 1 

wonderful neighbor. 2 

  So that's my experience as to what I 3 

can testify about them as a school, how they help 4 

children and what kind of neighbor they've been. 5 

  Thank you. 6 

  BZA CHAIR LOUD:  Thank you. Why don't 7 

you just remain there for a moment and if there 8 

are any questions. 9 

  BOARD MEMBER MOLDENHAUER:  John, could 10 

you provide me with your address and the 11 

proximately?  You said that you lived across from 12 

The Lab School, it must mean you meant the main 13 

campus.  Could I approximate you to the Foxhall 14 

campus? 15 

  MR. ABLON:  The main campus.  I lived 16 

at 4745 Reservoir Road at the time, directly 17 

across the street.  Sort of catty-corner across 18 

the street. 19 

  Then I moved to 5024 Garfield Street, 20 

Northwest.  I don't have the proximity that Ms. 21 

Haas does in terms of the school, but I live in 22 
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Palisades.  And I live at 5024 Garfield Street, 1 

Northwest currently. 2 

  BOARD MEMBER MOLDENHAUER:  Thank you. 3 

  BZA CHAIR LOUD:  Thank you. I don't 4 

believe there are any additional questions from 5 

the Board. 6 

  Ms. Haas, did you have any questions 7 

for the witness? 8 

  COMMISSIONER HAAS:  I have no 9 

questions. 10 

  BZA CHAIR LOUD:  Okay.  Thank you. 11 

  I believe there's one additional 12 

witness who supports the application. 13 

  MS. PRINCE:  Yes, one more. 14 

  BZA CHAIR LOUD:  All right.  And why 15 

don't you state your name and address for the 16 

record and then you can go into your testimony. 17 

  MS. BANERJEE:  Good afternoon.  My name 18 

is Kakali Banerjee and I live at 1415 Foxhall 19 

Road, Northwest.  That's pretty much across the 20 

street and down a block.   21 

  I've lived there since 1997 and I'm a 22 
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homeowner and I've been living in the District 1 

since 1995. 2 

  I'm here to testify that having lived 3 

there through when Rock Creek took ownership of 4 

that property and brought the school on board to 5 

the current Lab School operations there my 6 

neighbors, myself, all along the neighborhood have 7 

not shared any undue stress that we've encountered 8 

with that with regard The Lab School having taken 9 

over, I guess, like two years ago -- I guess -- 10 

  BZA CHAIR LOUD:  We're losing some 11 

audio in your responses.  Just make sure you keep 12 

it in front of you. 13 

  MS. BANERJEE:  Okay.  And I would agree 14 

that The Lab School has been a great community 15 

partner.  They've supported our Foxhall community 16 

yard sale and allowed us to use the property on 17 

the weekend for our yard sale.  They participated 18 

in the July 4th parade.  We've had support in the 19 

playground, which is directly behind.  It's the 20 

Hardy playground for the neighborhood.  And has 21 

really done an excellent job in maintaining and 22 
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preserving the quality of the playground and 1 

provide access to the children. 2 

  As I'm sure you're well aware of, 3 

Foxhall community has a large number of kids.  And 4 

I don't think I've heard any of my neighbors or 5 

anyone complain that their children have been 6 

denied access to the playground for some other 7 

reasons. 8 

  With regard to the value of our 9 

property, while I appreciate the fact that there 10 

are six schools in our neighborhood plus an 11 

incredibly good public elementary school in Key 12 

Elementary, I see that as a great value to my 13 

property as homeowner in attracting the kind of 14 

families into the District, being able to say that 15 

you have a choice of schools I see as a great 16 

value and not necessarily a hinderance to the 17 

community from that perspective. 18 

  And the one other comment I would make 19 

in terms of this whole discussion, and I'm new to 20 

this so bear with me, about parking.  I work in an 21 

organization that promotes environmental 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 284

practices.  And I must say the fact that we have 1 

four -- no, three, D.C. Metro bus stops on our 2 

street really adds to the fact that, you know if 3 

there are teachers, they can actually even 4 

commute.  I mean, in addition to having the 5 

shuttle buses.  I mean public transportation in 6 

the District should be used.  So here's my plug 7 

for D.C. public transportation. 8 

  And that's all. 9 

  BZA CHAIR LOUD:  Thank you. How do you 10 

spell your last name? 11 

  MS. BANERJEE:  B as in boy A-N-E-R-J-E-12 

E. 13 

  BZA CHAIR LOUD:  Thank you. 14 

  Let me see if either the Board, Ms. 15 

Haas or the applicant have any questions for you 16 

in that order.  None from the Board. 17 

  Ms. Haas, do you have any questions? 18 

  Ms. Prince, do you have any questions? 19 

  MS. PRINCE:  No. 20 

  BZA CHAIR LOUD:    Okay.  Thank 21 

you.  We appreciate your patience and your time 22 
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and testimony. 1 

  Now if there are persons who are in our 2 

audience who are in opposition to the application, 3 

now would be the time to come up.  And seeing 4 

none, we now turn to you, Ms. Prince, for closing 5 

remarks.  But before we do that, I think we had 6 

talked a little bit earlier.  Some of the Board 7 

members may have some follow-up questions for your 8 

witnesses.  And I think Mr. Dettman had some 9 

follow-up questions for the ANC.  And then we'll 10 

go into-- 11 

  VICE CHAIRMAN DETTMAN:  Just one 12 

question, Mr. Chair. 13 

  Ms. Haas, after hearing all the 14 

testimony today I want to talk about the second 15 

condition in your report which says the number of 16 

students shall not exceed 100.  It seems to me 17 

that that number came from the notion that 200 18 

students would require many more staff people.  19 

But now knowing that the cap is going to be 40 for 20 

the staff:  If the Board were inclined to grant 21 

this application and grant the 200 students, what 22 
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does that do for the ANC's support for the 1 

application? 2 

  COMMISSIONER HAAS:  The ANC support was 3 

condition on the 100 number. 4 

  VICE CHAIRMAN DETTMAN:  So in other 5 

words -- 6 

  COMMISSIONER HAAS:  I would like to 7 

argue for an incremental stop between what exists 8 

now and 200. 9 

  VICE CHAIRMAN DETTMAN:  Okay.  So I 10 

guess two questions.  In other words if the Board 11 

were to grant 200 students, that would 12 

automatically put the ANC in opposition to this 13 

case? 14 

  COMMISSIONER HAAS:  There was a pretty 15 

animated discussion about this subject. Yes. 16 

  VICE CHAIRMAN DETTMAN:  But you're not 17 

against 200 students, but having a graduated 18 

enrollment over time? 19 

  COMMISSIONER HAAS:  I'm struggling with 20 

the idea of The Lab School's methodology and 21 

projections for the future on that site. 22 
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  VICE CHAIRMAN DETTMAN:  Okay.   1 

  BZA CHAIR LOUD:  Chairman, did you have 2 

any questions, one final round?   3 

  ZC CHAIR HOOD:  No, sir. 4 

  BZA CHAIR LOUD:  Okay.  Ms. Prince, why 5 

don't we return to you for closing remarks? 6 

  MS. PRINCE:  One thing I would like to 7 

clarify for the record is the ANC did support the 8 

application. It was the condition regarding the 9 

cap, but it was supportive report from the ANC.  10 

They didn't take a position in opposition. 11 

  Just in closing and in terms of big 12 

picture, we are simply trying to continue the long 13 

ago approved use of a building that has been used 14 

for school purposes for 75 years at an enrollment 15 

level, a potential enrollment level comparable to 16 

what it has been used for in the past.   17 

  We entered into a dialogue with the ANC 18 

about whether there was some number lesser than 19 

200 that was appropriate here.  And the school 20 

just simply couldn't get there.  They couldn't 21 

understand why given this excellent use history, 22 
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not only by Lab but its predecessor, that that was 1 

even on the table.  It seemed that no good deed 2 

was going unpunished. That Lab had the right to 3 

use the building for 200 and instead chose to ease 4 

its presence into the community to ensure full 5 

acceptance and the reward for that was to be 6 

threatened with half of its enrollment, which as 7 

you know and as Mr. Tennis testified, is the 8 

school's life blood. 9 

  We did a study of the building under 10 

the building code just to determine whether the 11 

building could fit more than 200, and it fact has 12 

a capacity of 488 under the building code.  So we 13 

are hardly pushing this building to its limits. 14 

  There's no question that the Hardy 15 

School had an occupancy of 230 in 1980. And 16 

there's no question that this Board found ten 17 

years ago that 240 teacher cap was both reasonable 18 

and appropriate and that three years later Rock 19 

Creek returned to this very Board with ANC support 20 

for permission to add a sixth grade. Not to change 21 

the enrollment or the faculty and staff cap, but 22 
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that certainly would have been an opportunity for 1 

any community member to voice concerns about the 2 

operation of Rock Creek. 3 

  We are educating children of the same 4 

age.  The only difference is they have learning 5 

disabilities. And we'd like the ability to be 6 

visionary and think about our possible ability to 7 

change our staffing ratio so that we may, too, 8 

accommodate 200 should we find a way to do that. 9 

  And the only difference, and it's a 10 

significant difference, between the way our school 11 

operates from a traffic standpoint and the way 12 

Rock Creek operated is that we have a shuttle.  13 

And that's a very, very costly undertaking on 14 

Lab's part that operates today and that has a 15 

track record of success on the main campus. 16 

  And I don't want to mix up the main 17 

campus and this campus because I think that was a 18 

good point that Ann raised that we shouldn't do 19 

that.  That's a separate BZA order. But we do have 20 

the shuttle, and that's something that Rock Creek 21 

didn't have when the Board found the current caps 22 
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to be appropriate for Rock Creek. 1 

  So we strongly urge you to give fair 2 

consideration to this application and to not 3 

penalize Lab for being a good neighbor.  I think 4 

you'd be hard pressed to reduce the enrollment 5 

based on adverse impacts when this record contains 6 

no evidence of adverse impacts. It would be purely 7 

speculative. 8 

  You know, I discussed this with Marty 9 

Wells, or traffic engineer.  If we had went to 10 

occupy a vacant building or a building that hadn't 11 

been used for school purposes, certainly we would 12 

have undertaken a comprehensive traffic study.  13 

But that's not the case here.  We were continuing 14 

a historic use that had a documented record of use 15 

at the same level that we're seeking.  So it 16 

seemed excessively burdensome to ask the school to 17 

undertake that time and expense when it occupied 18 

the building, or now in connection with this case. 19 

 But they did on their own initiative start a TMP 20 

and commissioned that Wells do that a year and a 21 

half ago.  And they've lived by the TMP and it's 22 
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been extremely effective.  And that is what we 1 

would propose as a condition to the order. 2 

  So we greatly appreciate all your time. 3 

I didn't know this case would take so long.  My 4 

apologies to the applicant that follows us.  But 5 

this is a very, very important issue for LAb's 6 

continued ability to use the campus, and we'd 7 

appreciate your favorable consideration. 8 

  Thank you. 9 

  BZA CHAIR LOUD:  Thank you, Ms. Prince. 10 

 And on behalf of the Board, I want to thank the 11 

applicants, I want to thank the ANC and all the 12 

witnesses for a very thorough and very quality 13 

presentation, the Office of Planning as well. 14 

  I think that we'll do now, I think 15 

there are a couple of things that need to be 16 

submitted for the record, including the ownership 17 

authorization letter, Ms. Prince, from the 18 

applicant and on behalf of the ANC so that we can 19 

give the report great weight, authorization 20 

designating you to represent the ANC.  I think the 21 

record beyond that, those little technicalities, 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 292

is full.  And I would like to see if Board members 1 

would like to deliberate on this next Tuesday. 2 

That's our final Tuesday before we go on recess.  3 

I know we have a crazy calendar on Tuesday, but I 4 

don't think that there's much more in terms of 5 

filling out the record that we need. 6 

  It would be helpful to me as well to 7 

have a few days to think about some of the 8 

testimony that we've heard.  So if Board members 9 

are amenable to it, I believe we can deliberate on 10 

this next Tuesday.  Thoughts? 11 

  VICE CHAIRMAN DETTMAN:  This comment 12 

may require a response from the applicant as well, 13 

though.  But with respect to traffic and parking, 14 

we have zero data to work on.  I know that the 15 

previous study that was conducted ten years ago 16 

was mentioned, but a lot's changed.  Two hundred 17 

students were looked at ten years ago, but as it 18 

so happens, we haven't reached it.  We've reached 19 

72.  But during the ten years several private 20 

schools in the neighborhood have expanded.  So I 21 

think that the background data, if I'm going to 22 
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use transportation study terminology, has changed 1 

enough to change the outcome of this study.  So I 2 

would like to see something like that.  And 3 

perhaps the applicant can weigh in whether or not 4 

that can be turned around in a week's time? 5 

  And essentially what we would be 6 

looking at is projecting out to a growth of 200 7 

students, how many additional trips that's going 8 

to generate factoring in background over X number 9 

of years, and in terms of level of service on an 10 

intersection as well as the number of trips in 11 

parking. 12 

  MR. WELLS:  Certainly it's possible to 13 

give you our monitoring reports.  They're 14 

available and that's not a problem to get those in 15 

within a week.   16 

  To take new counts, this is a lousy 17 

time of year to do that. It's summer.  Folks are 18 

on vacation. The school's not operating. None of 19 

the schools in the area are operating.  So to do a 20 

fresh study even if we were in the fall or winter, 21 

that could not be turned around in a week. 22 
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  Certainly I think there was discussion 1 

of putting the previous study in the record.  The 2 

St. Patrick's work that is part of another public 3 

record is two or three or four years old at this 4 

point, that could be provided if you would find 5 

that helpful. 6 

  VICE CHAIRMAN DETTMAN:  I don't want 7 

this to be an enormous kind of an exhaustive 8 

effort.  Do you think that what you have, what 9 

you've collected thus far will get the Board to a 10 

certain degree of comfort with respect to the 11 

number of additional trips that would be generated 12 

by 200 students? 13 

  MR. WELLS:  We did not project 14 

additional trips.  We could put some thought to 15 

that and get something into the record if that 16 

were deemed appropriate. 17 

  VICE CHAIRMAN DETTMAN:  I mean, even if 18 

you looked at how many trips are generated, you 19 

know how many parents are coming to the school 20 

now. 21 

  MR. WELLS:  Right. 22 
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  VICE CHAIRMAN DETTMAN:  You know, and 1 

projecting to 200 and how many teachers are 2 

driving now and projecting, again, not a huge 3 

exhaustive effort.  I don't want a transportation 4 

study that's this thick. 5 

  MR. WELLS:  We're in the business of 6 

producing those studies, but I can produce a short 7 

one. 8 

  VICE CHAIRMAN DETTMAN:  Okay.  Thank 9 

you. 10 

  BZA CHAIR LOUD:  Let me ask a couple of 11 

follow-up questions, Mr. Dettman.  Because I'm not 12 

totalled convinced that that would be really -- 13 

that I would need that level of detail if it's 14 

going to push us out beyond July 28th.  Although 15 

we can dialogue with the applicant. 16 

  What I recall hearing is the Office of 17 

Planning gave its opinion that in the absence of 18 

that kind of study they believed, based on the 19 

anecdotal information from about eight years worth 20 

of close to a 200 population at the site, I think 21 

from '99 to 2007, that they could conclude with 22 
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some degree of integrity that there would not be 1 

adverse impacts from a cap of 200 currently.  And 2 

then testified further that they did not see where 3 

reducing the cap to 100 would mitigated any 4 

adverse impact because they didn't see an adverse 5 

impact. 6 

  Then there was the testimony of the ANC 7 

that she's been I think in the area for the entire 8 

1999 to 2007 period and pretty much could recall a 9 

couple of emails, one from 2005 regarding some 10 

adverse impacts from the site. 11 

  One of the witnesses, I think Ms. 12 

Banerjee, lives across the street from the site 13 

and she's lived there since '95.  And you would 14 

expect her to sort of feel the brunt of some of 15 

the adverse impact had there been any, at least 16 

during that period from '99 to 2007 when they were 17 

near the 200 cap.   18 

  So I know it's anecdotal, but I think 19 

the number of witnesses sort of corroborating each 20 

other around the anecdotal evidence would give me 21 

a comfort level.  And I was really big on this 22 
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whole idea of having a transportation study going 1 

into the hearing. But having heard the testimony, 2 

I'm not totally there.  I'd defer to you 3 

tremendously on this and would support your 4 

request.  But what I'm trying to avoid is a 5 

situation where the applicant submits it, the ANC 6 

needs some additional time to review it.  They 7 

perhaps are not going to meet until the fall and 8 

we end up pushing the decision off into the fall. 9 

 I don't think that'll effect their ability to 10 

open in the fall, but I think the information is 11 

fresh right now.  And, you now, barring some 12 

really strong reason to push it off, I'd be for 13 

trying to resolve it as promptly as we can. 14 

   Do you have thoughts on that? 15 

  VICE CHAIRMAN DETTMAN:  I think your 16 

point regarding submitting to the Board and then 17 

what kind of response calendar that triggers is a 18 

very good one.   19 

  Because 206 requires us to look at 20 

traffic in 206.1 and ample parking in 206.2 is why 21 

I asked for this information.  And I think that 22 
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the applicant said that they could turn around 1 

something brief within a week.  That would help 2 

me.  That would help me considering we would be 3 

looking at an additional 127 students.  And 4 

because we have no idea the degree to which 5 

parents carpool, you know are there 72 cars coming 6 

to the site every single day to drop off one 7 

student or is it half of that?  So we really don't 8 

have anything to go on in terms of projecting to 9 

figure out how many additional trips this 10 

generates. 11 

  I'm willing to withdraw my request and 12 

go into the record and dig around to see what I 13 

can put together in terms of getting me to a level 14 

of comfort with respect to 206.  Because I am 15 

cognizant that the applicant C of O will expire in 16 

September.  And with a submittal, that basically 17 

automatically pushes us into September given the 18 

number of responses that have to go back and 19 

forth.  So I'll withdraw my request. 20 

  BZA CHAIR LOUD:  Well, let's see what 21 

Commissioner Hood and Ms. Moldenhauer think on 22 
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this issue. You know, I don't want to push you in 1 

any particular direction.  And the applicant may 2 

want to submit that. They may feel a greater 3 

comfort level with you having that information 4 

because part of what you're saying is that you're 5 

prepared to make a decision.  You're not saying in 6 

which direction that decision will be.  So let's 7 

see-- 8 

  MS. PRINCE:  May I just make a comment 9 

for the record? 10 

  BZA CHAIR LOUD:  Yes. 11 

  MS. PRINCE:  Because I think there is a 12 

little gap I can fill in. 13 

  The traffic management plan refers to 14 

an automatic trigger of 125 enrollment to have 15 

increased shuttling at that point.  That number 16 

wasn't derived from thin air.  That number was 17 

derived from Wells' examination of the current 18 

number of vehicles coming to the site daily.  19 

Marty and Maria can explain it further.  But it 20 

was that 125 point where they decided that at that 21 

point enhanced shuttling, they didn't think it was 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 300

needed, but if it was going to be needed at all, 1 

it would be needed at that threshold point.  And 2 

that's where they got that point from. 3 

  I think the TMP if you look at it 4 

closely really does anticipate some of the 5 

impacts.  But I don't know if it would be helpful 6 

for you to have any testimony on the record from 7 

Maria or Marty about that 125 trigger.  It was 8 

based in traffic volumes that go to that site 9 

daily and an extrapolation from those volumes. 10 

  BOARD MEMBER MOLDENHAUER:  Based on the 11 

record, based on Ms. Banerjee's statement and her 12 

proximity to the school and her knowledge back in 13 

'97 and the use when Hardy was fully operational 14 

with 200 or some odd students.  In addition to 15 

that, Ms. Haas' statement that it really wasn't 16 

her concern about the public school issue in 17 

regards to the number of students. It was more an 18 

issue of the staff.  So that really takes away a 19 

lot of issues for me in regards to needing a 20 

traffic study, especially in regards to the fact 21 

that the traffic study would be mostly looking at 22 
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carpooling, dropping off, things to that effect.  1 

But that does not seem from the testimony that 2 

we've had today to really be an issue.  So I would 3 

then submit that the material we have currently 4 

would be sufficient. 5 

  BZA CHAIR LOUD:  Commissioner Hood, 6 

would you like to weigh in? 7 

  ZC CHAIR HOOD:  I don't like to get 8 

between the Chairman and the Vice Chairman, and 9 

even another Board member.  But I think Vice Chair 10 

Dettman brings up a very valid point.  There's 11 

some other expansions that have happened in the 12 

area.  And I think whatever he's asking for if we 13 

can get it in a week, I think would be sufficient. 14 

  I would agree the record is pretty 15 

complete. But, you know, I think we still need to 16 

look at that whole conference of the expansions 17 

that have happened in that area.  How we get 18 

there, I don't know.  But then, Mr. Chairman, I 19 

would have to yield to your point of going back 20 

and forth.  Does that get us in our deliberations 21 

any different information and anything that we can 22 
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move forward with? 1 

  So that's the best I can answer your 2 

question, even though I may not have answered it. 3 

 And I'll just leave it at that and let the Board 4 

figure out which way they want to move. 5 

  BZA CHAIR LOUD:  Thank you so much, 6 

Chairman Hood. 7 

  Yes. I'm still not persuaded that the 8 

net value of the additional study will bring into 9 

our record something that adds that much more to 10 

justify putting off the decision.  I'm really 11 

crediting a lot the testimony of the Office of 12 

Planning. You expect an expert for a party to 13 

testify in support of the party.  But Office of 14 

Planning is an independent actor and operator and 15 

they've taken a look at the whole 206 criteria as 16 

well.  And, again, I find their testimony very 17 

credible with respect to how they look at whether 18 

or not there are going to be objectionable 19 

traffic, noise, et cetera impacts based on the ten 20 

year history of operation at the site.  And often 21 

in these cases we kind of look at that.  I know 22 
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this is a weird sort of case because there are two 1 

different players involved:  RCIS initially and 2 

now The Lab School.  But we'll often look at a 3 

special exception's ten year history of a term 4 

approval when they come back to us a second ten 5 

year in gauging the extent to which there may be 6 

some adverse impacts in the next years that 7 

they're asking for. 8 

  So I'd be inclined to, again, schedule 9 

this for next Tuesday, make a decision on it and 10 

not drag it out if there's a way that we can not 11 

do that. 12 

  MS. PRINCE:  One last important 13 

comment.  Ms. Haas is entitled to cross examine 14 

Cary Ridder and she had a specific question which 15 

Cary will be happy to answer in writing if you 16 

could just set a schedule for that. 17 

  BZA CHAIR LOUD:  Well, I think we need 18 

to get over this threshold question then.  There 19 

are three sort of technical:  You need to submit 20 

your ownership; Ms. Haas needs to submit her 21 

authorization.  I think the specific question Ms. 22 
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Haas was if Ms. Ridder could identify the purpose 1 

of the task force that Councilmember Patterson set 2 

up on -- and I didn't get the last part of it, but 3 

it was just -- 4 

  COMMISSIONER HAAS:  Private schools. 5 

  BZA CHAIR LOUD:  On private schools. So 6 

I don't see that turnaround being very extensive. 7 

 So we can set a date for that after we get 8 

through sort of where we are on the whole issue of 9 

issue of deliberation, if that's okay. 10 

  VICE CHAIRMAN DETTMAN:  We can set this 11 

for next Tuesday.  That's fine, Mr. Chair. 12 

  BZA CHAIR LOUD:  Okay.  Thank you, Mr. 13 

Vice Chair. 14 

  So I think what we'll do then is we 15 

need three additional things to close out our 16 

record.  We need the authorization, Ms. Prince, 17 

for your applicant to do this on behalf of DC PS. 18 

  Ms. Haas, we need your authorization to 19 

represent the ANC. 20 

  And then Ms. Prince, we need the 21 

response of Ms. Ridder to the specific question 22 
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about the task force that the Councilmember set 1 

up. 2 

  And with that, I believe we can set 3 

this for decision next Tuesday.  And I know we 4 

have about five decisions already in the morning. 5 

 But I think we can set it as an additional 6 

decision in the morning.  Okay.   7 

  MS. BAILEY:  Mr. Chairman, you weren't 8 

looking for a response to Ms. Ridder's 9 

correspondence, were you? 10 

  BZA CHAIR LOUD:  No.  I think the 11 

nature of the question and the response doesn't 12 

suggest that there would need to be any further 13 

exchanges after that. 14 

  MS. BAILEY:  The information, Mr. 15 

Chairman, with your approval could be provided 16 

this Friday or Monday. 17 

  BZA CHAIR LOUD:  Okay.  Well, why don't 18 

we say Friday at the latest? 19 

  MS. BAILEY:  And Friday, the date of 20 

Friday is the 24th of July. 21 

  BZA CHAIR LOUD:  Okay.  So let's say 22 
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Friday, July 24th is the deadline for submission 1 

of those things. 2 

  And we'll set this for next Tuesday for 3 

a decision. 4 

  Okay.  Again, I want to thank the 5 

parties and thank the witnesses for appearing. 6 

  Is there anything further in this case? 7 

  MS. BAILEY:  No, Mr. Chairman. 8 

  BZA CHAIR LOUD:  Okay.  We're going to 9 

take a five minute break for those of you who are 10 

here for the 1400 Maryland Avenue case. And I 11 

believe that there's some things that need to be 12 

set up in that case, so perhaps you can set those 13 

up during our break.  And when we resume in five 14 

minutes, we'll continue our hearings with that 15 

case. 16 

  (Whereupon, at 4:27 p.m. off the record 17 

until 4:40 p.m.) 18 

  BZA CHAIR LOUD:  Good afternoon.  We 19 

are back on the record for the afternoon hearing 20 

case, which is 1400 Maryland Avenue.  21 

  For those of you that may have come in 22 
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late and were not sworn in earlier on, now would 1 

be a good time and be sworn in by Ms. Bailey.  I 2 

think we have two. 3 

  (Witnesses sworn.) 4 

  BZA CHAIR LOUD:  Good afternoon again. 5 

  We have a fairly ambitious agenda in 6 

the sense that we're starting now at about 4:40 7 

and we're going to try as best we can to wrap up 8 

the case around 6:00 p.m.  As best we can.  I 9 

understand that it may extend further.  But I 10 

think we're going to lose one of our Board members 11 

at 6:00. 12 

  So I just want to ask the parties if 13 

you know that you have witnesses that overlap that 14 

are duplicative or if there are things that you 15 

want to cover that are not germane to the test, I 16 

think we're looking at 706 with maybe contextual 17 

background, we have a voluminous record and we've 18 

all read all parts of the record.  So if you see 19 

any areas that you can truncate some the 20 

presentation without in anyway jeopardizing the 21 

presentation of your case, please consider that so 22 
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that we might be able to hear the entire case this 1 

afternoon. 2 

  If we don't hear it, and we'll be make 3 

an assessment around 6:00 p.m., it's really very 4 

tight in terms of scheduling something before the 5 

recess.  We recess July 28th, and I think we 6 

already have about 12 or 13 cases scheduled for 7 

next Tuesday.  So it's going to be almost 8 

impossible to get it continued until next Tuesday. 9 

 We'd be looking really at the fall. 10 

  So, again, I want you to feel relaxed 11 

and comfortable making every bit of the 12 

presentation that you need to make for your prima 13 

facie case and for the defense of your case, but 14 

if you see opportunities to consolidate or 15 

eliminate duplication, narrow cross to 16 

specifically what you need to get out on the 17 

record, then please give that every consideration. 18 

  And with that, Ms. Bailey, I think you 19 

need to call the case, right? 20 

  MS. BAILEY:  Thank you, Mr. Chairman.  21 

This is Application No. 17825 of 1400 Maryland 22 
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Avenue Limited Empire Leasing, and it's pursuant 1 

to 11 DCMR ' 3104.1 for a special exception to 2 

establish a gasoline service station with 3 

convenience store under section 743 at premises 4 

1400 Maryland Avenue Northeast.  The property is 5 

also known as Square 1049, Lot 803 and is zoned C-6 

3-A.   7 

  There had been previous hearing dates 8 

from which the application was continued, but it's 9 

I'm assuming ready to go forward today, Mr. 10 

Chairman and members of the Board.  The Board has 11 

not hear any portion of this case, so the 12 

applicant is scheduled to present the case at this 13 

time. 14 

  BZA CHAIR LOUD:  Thank you, Ms. Bailey. 15 

  16 

  And we've been joined by Mike Turnbull 17 

from the Zoning Commission and Lori Monroe from 18 

the Office of Attorney General.  We thank you, 19 

guys. 20 

  And I believe if you could introduce 21 

yourselves for the record, starting at the far 22 
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right and going all the way to my left, then we 1 

can get started. 2 

  COMMISSIONER SCHULTHEISS:  My name is 3 

Bill Schultheiss.  I am the ANC single member 4 

district representative that the gas station is 5 

proposed to be located in.  I'm also the 6 

authorized representative by ANC 6A to testify 7 

today. 8 

  BZA CHAIR LOUD:  Good afternoon, Mr. 9 

Schultheiss.  Thanks for your patience. 10 

  Are you going to call any witnesses 11 

this afternoon? 12 

  COMMISSIONER SCHULTHEISS:  Actually, I 13 

have two witnesses that I want to call.  We've 14 

already discussed keeping comments very brief. 15 

  BZA CHAIR LOUD:  Okay.  Thank you. 16 

  MR. AGUGLIA:  Richard Aguglia, counsel 17 

for the applicant.  And we intend to get through 18 

this in a crisp 45 minutes with all of our 19 

witnesses.  And I'm going to summarize the maze of 20 

papers you have and get right to the heart of the 21 

case. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 311

  BZA CHAIR LOUD:  Good afternoon, Mr. 1 

Aguglia, and thank you. 2 

  MR. BERHANE:  Good afternoon, Mr. 3 

Chairman.  My name is Monty Berhane.  I'm the 4 

General Manager of DAG Petroleum, the applicant. 5 

  BZA CHAIR LOUD:  Good afternoon, Mr. 6 

Berhane. 7 

  MR. ANDRES:  Good afternoon.  My name 8 

is Erwin Andres with Gorove/Slade Associates, the 9 

traffic transportation and parking consultants on 10 

the project. 11 

  BZA CHAIR LOUD: Good afternoon, Mr. 12 

Andres.  Have we qualified you as an expert in 13 

this case yet? 14 

  MR. ANDRES:  Not in this case, no. 15 

  BZA CHAIR LOUD:  Okay. Board members, 16 

we've seen Mr. Andres before and reviewed his 17 

qualifications on a number of cases.  Is there any 18 

objection to him being qualified as an expert?  19 

Okay.   20 

  MR. ANDRES:  Thank you. 21 

  MR. AGUGLIA:  And his résumé, for the 22 
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record, is part of Exhibit 28. 1 

  BZA CHAIR LOUD:  Okay.  Thank you. 2 

  MR. MAIDEN:  Good afternoon.  I'm Bill 3 

Maiden from Maiden & Associates Architects. I'm 4 

the project architect for the project. 5 

  BZA CHAIR LOUD:  Good afternoon, Mr. 6 

Maiden. 7 

  Why don't we turn it over to you, Mr. 8 

Aguglia, for the presentation of your case? 9 

  MR. AGUGLIA:  I would also ask that Mr. 10 

Maiden be qualified as an expert. 11 

  BZA CHAIR LOUD:  Absolutely. 12 

  MR. AGUGLIA:  And again, his résumé is 13 

part of our Exhibit 28. 14 

  BZA CHAIR LOUD:  Let me ask Board 15 

members if you need a time to review Mr. Maiden's 16 

résumé and qualifications? 17 

  MR. AGUGLIA:  We have extra copies if 18 

you need it. 19 

  BZA CHAIR LOUD:  Okay.  Have you 20 

testified before us before as an expert, Mr. 21 

Maiden? 22 
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  MR. MAIDEN:  Yes, I have. 1 

  BZA CHAIR LOUD:  Okay.  I don't have 2 

any questions for Mr. Maiden. And I don't hear any 3 

from the other Board members.  So as well you're 4 

qualified as an expert. 5 

  MR. MAIDEN:  Thank you. 6 

  BZA CHAIR LOUD:  All right. 7 

  MR. AGUGLIA:  In May of 2008 we made 8 

our first filing with the BZA.  That showed the 9 

design including use of public space for the 10 

vehicular circulation on the proposed gasoline 11 

station.  It should be noted that public space 12 

surrounds the site. 13 

  We suggested green roofs over the gas 14 

station and the pumps, and that we have eight 15 

pumps and four dispensers. 16 

  We then went to the PSC in December of 17 

2008, the Public Space Committee.  And they 18 

rejected our proposal as using too much space.  19 

Too much public space. 20 

  We then filed revised plans with this 21 

Board on June 2nd, 2009.  Those revised plans 22 
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significantly changed our original proposal.  We 1 

would have the interior vehicular circulation only 2 

on private property.  There would be no green 3 

roofs, but there would be extensive landscaping of 4 

the public space that surrounds the site.  We also 5 

reduced our curb cuts into the site from four to 6 

two and reduced the pumps, the gas fueling pumps 7 

from eight to four so there would be only two 8 

dispensers with four pumps. 9 

  We then following a meeting with the 10 

District Department of Transportation, we then 11 

filed yet again revised plans with the Public 12 

Space Committee in that we were going to 13 

substitute a 35 foot fuel delivery truck instead 14 

of a 57 foot fuel delivery truck.  And that we 15 

would reduce of the size of the building and 16 

reposition the Shell fuel cost sign so there would 17 

be much better interior circulation on the private 18 

property for automobiles that would be coming onto 19 

the site to get gas. 20 

  The PSC did approve with conditions 21 

that significantly revised plan on June 25th, 22 
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2009.  And as you recall, that was the reason for 1 

several continuances of our case until we got the 2 

PSC approval. 3 

  We then filed those revised plans with 4 

the Board on July 7th with an index of changes.  5 

Once again, after that, we met with the District 6 

Department of Transportation and they then 7 

requested some minor changes and circulation 8 

templates. 9 

  Following that we filed yet another set 10 

of revised plans on July 15th with the Board which 11 

included keep right signs and pavement markers for 12 

better interior circulation for the drivers.  And 13 

we also included circulation templates. 14 

  We pass out a very short set of plans 15 

for you to follows. Mr. Andres will go through all 16 

the changes in the plans in just a few minutes. 17 

  I just wanted to have Mr. Berhane 18 

testify for just a very short time as the General 19 

Manager of the gas station owners. 20 

  MR. BERHANE:  Thank you. 21 

  DAG Petroleum has been in business 22 
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since 1987 in the District of Columbia.  It's a 1 

minority owned business.  And has an excellent 2 

track record serving the community and providing a 3 

safe and clean environment for the customers.  And 4 

we plan to continue to do so at 1400 Maryland 5 

Avenue. 6 

  And also we plan to hire residents of 7 

the District as employees and provide excellent 8 

service at that location. 9 

  Thanks. 10 

  BZA CHAIR LOUD:  Thank you. 11 

  MR. AGUGLIA:  Thank you, Mr. Berhane. 12 

  If you would go to the first picture on 13 

our PowerPoint presentation, that's a picture of 14 

the site. 15 

  MS. BAILEY:  Do you need for the lights 16 

to be turned off? 17 

  MR. AGUGLIA:  This is the only really 18 

dark picture.  I think the rest will be much 19 

clearer. 20 

  Do you want to go to the next picture 21 

just to see what the clarity is. 22 
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  VICE CHAIRMAN DETTMAN:  Mr. Aguglia, 1 

I'm sorry to interrupt.  But I just could not help 2 

but notice, Ms. Prince did you lose something? 3 

  MS. PRINCE:  My Blackberry.  Thank you 4 

so much. 5 

  MR. AGUGLIA:  Dinner would be 6 

appreciated, Ms. Prince, at your earliest 7 

convenience. 8 

  Would you go to the next picture to see 9 

if that's clear enough, or would you rather-- I 10 

think it's fairly clear for you, isn't it?  Okay. 11 

  12 

  As Ms. Bailey said, this property is 13 

zoned C-3-A.  It conforms to all the lot area and 14 

FAR requirements for a C-3-A site, noting that the 15 

building even with the fuel pump canopies will 16 

only take up 13 percent of the FAR. 17 

  If you ca go to the next picture, 18 

please? 19 

  This property was used as a gas station 20 

from 1969 through 1995.  It is not in the H Street 21 

Overlay District. It is not in the Capitol Hill 22 
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Historic District. 1 

  BZA CHAIR LOUD:  Just so I'm clear, 2 

we're looking at the Maryland Avenue side right at 3 

this view? 4 

  MR. AGUGLIA:  That is correct. 5 

  BZA CHAIR LOUD:  Okay.   6 

  MR. AGUGLIA:  That is correct.  That is 7 

from Maryland Avenue from facing the site. 8 

  We recognize that Maryland Avenue part 9 

of the L'Enfant plan of streets and that is why we 10 

have proposed an intricate set of landscaping on 11 

the public space.  Also noting the building is 12 

well set back from the street. 13 

  If you would go to the next picture, 14 

please? 15 

  This is a picture of the site.  As you 16 

see, it's labeled on 14th Street, Northeast, 17 

facing the north.   18 

  As you will see from the pictures there 19 

is no parking whatsoever permitted surrounding the 20 

site on the Maryland Avenue side or on the 14th 21 

Street side on either side of the street. 22 
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  If you'd go to the next picture, 1 

please. 2 

  Here we are on the east side of 14th 3 

Street facing south. You see the no parking sign 4 

in either direction. 5 

  The next picture we're on the west side 6 

of 14th Street and there is no parking from the 7 

boundary of the property to the street. 8 

  Next picture.  Here is a picture of the 9 

property from 14th Street facing over to Checkers, 10 

which is a drive through fast food restaurant 11 

across the street.   12 

  Here are more indication there is no 13 

parking.  This is on Maryland Avenue. Again, 14 

there's no parking around the periphery of the 15 

site including the west side of 14th Street. 16 

  Here is a picture of the alley which is 17 

behind the property.  This is a public alley and 18 

you see that the car that is parked across the 19 

street on 14th Street is the first instance of 20 

legal parking.  There is no legal parking beyond 21 

the car, beyond that car going towards Maryland 22 
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Avenue. 1 

  Now I also wanted to make note to the 2 

Board that in inspecting the property and the 3 

environs, that there is a significant number of 4 

vacancies within a two block radius of property, 5 

between 12th Street and 14th Street, Northeast, we 6 

counted somewhere between 18 to 20 vacancies in 7 

that two block radius.  This is just a sampling of 8 

those vacancies.  The property in the middle of 9 

picture with the yellow sign is vacant.  The 10 

property next to that is also vacant.  Here's 11 

another picture of a series of buildings, of those 12 

same series of buildings all vacant. 13 

  The next picture, the sort of the brown 14 

stucco in the middle left is also left. You'll see 15 

all the addresses.  Here's property that has yet 16 

to be improved.  Another property that's been torn 17 

down. You see all the addresses.  These are all in 18 

the record. 19 

  Here's a property that's actually 20 

condemned.  And here's a property on the west side 21 

of 14th Street that appears to have been at some 22 
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point some sort of an apartment complex but is 1 

vacant.  And right next to the property as you're 2 

facing the property from Checkers across the 3 

street to the right of the property, here's 4 

another vacant building. 5 

  So there's significant vacancies in 6 

this immediate area.  And, of course, one of the 7 

goals of the Comprehensive Plan is to prevent such 8 

vacancies and to energize the city, make it a 9 

vibrant city. 10 

  Now I also wanted to point out that 11 

there are other gas stations in the city on equal 12 

or less space that almost invariably have eight 13 

fueling positions, so it has four dispensers.  14 

This particular property on Wisconsin Avenue has 15 

slightly more square footage, but has double the 16 

pumps that we're proposing and it has three 17 

service bays so they also do auto repairs. 18 

  The next picture, as you'll see, is 19 

Wisconsin and Calvert.  This has roughly half the 20 

parking area that we have, and I'm not counting 21 

any of the public space.  Just our own private 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 322

party has roughly 7200 square feet of space.  And 1 

you can see that this has eight fueling positions 2 

with less than half of our site area. 3 

  All right.  So at this point I also 4 

wanted to mention that in our Exhibit 46 we've 5 

attached former Mayor Anthony Williams automobile 6 

study.  I'm sorry, gas station study in which it 7 

was reported that from 1977 to 2003 the District 8 

lost 52 percent of its gas stations.  There are no 9 

gas stations in A and C 6A.  Ward 6 itself had 11 10 

under that study as of 2002 and has since then 11 

lost six, down to five gas stations.  And much of 12 

that was due to the construction of the new 13 

baseball stadium. If you drive down South Capitol 14 

Street towards the baseball stadium you'll see a 15 

vacant gas station on each side of the street. 16 

  Also I draw to your attention that in 17 

BZA Case No. 17870 there was testimony that 18 

there's only one station for every 6500 residents 19 

of the District of Columbia.  So there is a need 20 

for gas stations in the District of Columbia. 21 

 I would say that the agencies have approved 22 
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or suggested recommendations to you to approve our 1 

proposal with certain conditions.  The ANC is 2 

opposed and despite the fact that we made 3 

significant changes and their opposition goes to 4 

use.  They have been very outspoken, they publicly 5 

said that they would prefer to have a restaurant 6 

there or some other use, not a gas station.  And I 7 

feel that's outside of the limits of your 8 

jurisdiction and it's not fair game. 9 

  Having said that, Mr. Andres will now 10 

point out to you the changes that we have made in 11 

our proposal and we're also passing out -- please 12 

make sure that Mr. Schultheiss gets a copy of the 13 

changes. 14 

  Mr. Andres? 15 

  BZA CHAIR LOUD:  Thank you. Before we 16 

do that, just a very brief question about what 17 

you've submitted on the record and you just talked 18 

about it with respect to the shortage of gas 19 

stations in D.C. and how they're closing left and 20 

right, et cetera.  Does that relate specifically 21 

to any of the section 706 criteria, or you putting 22 
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that in the record to respond to some of the 1 

concerns raised by the ANC? 2 

  MR. AGUGLIA:  The ANC has argued that 3 

under the Capitol Hill element of the 4 

Comprehensive Plan there was statement that they 5 

wanted to stop the proliferation of gas stations 6 

and convenience marts.  And my argument is that 7 

they're not proliferating, they're actually being 8 

significantly reduced.  So that's in direct -- 9 

  BZA CHAIR LOUD:  In response to that?  10 

Okay.   11 

  MR. AGUGLIA:  -- response to that. 12 

  BZA CHAIR LOUD:  Okay.  Thank you. 13 

  VICE CHAIRMAN DETTMAN:  Mr. Aguglia, 14 

are the site plans that you passed out, are these 15 

different at all from the ones that are in Exhibit 16 

55? 17 

  MR. AGUGLIA:  There is one change in 18 

the last page, which are the elevation plans.  19 

It's Plan A1.  There was a mistake in the ones 20 

that we submitted on July 15th. It showed a front 21 

door.  As Mr. Andres will show, there is no longer 22 
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a front door.  And it also shows that the veneer 1 

will be brick because the neighbors felt that a 2 

brick veneer was more in keeping with the 3 

neighborhood than stucco.  So it was a mistake 4 

that we caught. But the other ones are all in the 5 

record. 6 

  MR. ANDRES:  Good afternoon, Chairman 7 

Loud and members of the Board.  My name is Erwin 8 

Andres.  I'm principal with Gorove/Slade 9 

Associates.  I reside at 475 K Street, Northwest. 10 

  What I'd like to do quickly is go 11 

through existing conditions, identify what the 12 

program is, go through our evaluation of traffic 13 

impacts and then summarize with the comments and 14 

coordination with the District Department of 15 

Transportation. 16 

  With respect to the existing condition, 17 

what's shown an aerial taken probably more than 18 

two years.  And the reason for that is what this 19 

aerial shows is actually four existing curb cuts: 20 

 Two curb cuts on 14th Street and two curb cuts on 21 

Maryland Avenue. 22 
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  As recently as last year DDOT has come 1 

in and, I guess, in the midst of one of the 2 

streetscape improvement programs, had closed two 3 

of the existing curb cuts on Maryland Avenue, I 4 

guess before the BZA application for this project 5 

was submitted.  As a result, what the existing 6 

condition actually is is no curb cuts on Maryland 7 

Avenue and two curb cuts on 14th Street.  But what 8 

I wanted to do was to show that the aerial had 9 

previously confirmed that there were two curb cuts 10 

on Maryland Avenue. 11 

  This aerial also shows that Maryland 12 

Avenue and H Street are to the major arterials 13 

that bound the site both to the south and to the 14 

north.  14th Street, which bounds the site to the 15 

west, as Mr. Aguglia had mentioned, there is no 16 

parking basically from the public alley that 17 

borders the project site to the north all the way 18 

to Maryland Avenue.  And then in addition to that 19 

there is no parking in front of the site along 20 

Maryland Avenue. 21 

  There is a bike lane southbound no 14th 22 
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Street and there are no bike lanes on Maryland 1 

Avenue. 2 

  In addition to that, Maryland Avenue 3 

has two travel lanes in each direction.  And some 4 

sections of Maryland Avenue does have on street 5 

parking. 6 

  14th Street has one travel lane in some 7 

sections.  There is parking on both sides of the 8 

street.  However as I mentioned, adjacent to the 9 

site there is no parking. 10 

  Given that, what I've also wanted to 11 

show with the existing survey located up on the 12 

board is to identify the site is constrained.  As 13 

I mentioned before, there were four curb cuts that 14 

previously served the site.  As part of our 15 

collaboration with the community and the District 16 

of Columbia, both with the Office of Planning and 17 

the District Department of Transportation what 18 

we've done is we've looked at several enhancements 19 

to our previous plan efforts to help address some 20 

of the issues that have been raised. 21 

  What I'd like to go to now is to go 22 
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through the plan changes.  The plan changes are 1 

part of the handout that you have in front of you. 2 

 And the annotated site plan is basically a site 3 

plan with numbered items on there so that I can 4 

just walk you through the significant changes that 5 

we've done to help address a lot of the issues 6 

that have been identified. 7 

  The first item on here is number one, 8 

as you can follow with my pointed. 9 

  Number one identifies that what we have 10 

done to create more circulation space to help 11 

address DDOT's issues, we've actually reduced the 12 

size of the existing building.  The existing has 13 

been reduced by approximately 385 square feet.  14 

And in doing so what we've done is we've 15 

identified the entrance to that building to be on 16 

both sides of that building.  So the doors to that 17 

building, there's one door on the west side of the 18 

building and another door on the east side.  So in 19 

essence the door that was in the middle is what 20 

goes away.  And actually that's what's been 21 

corrected in the rendering that you have in your 22 
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package. 1 

  The benefit of reducing the size of the 2 

building is we've been able to add an additional 3 

feet of circulation space that would allow for 4 

effective and efficient circulation around the 5 

site. 6 

  Number two -- 7 

  BZA CHAIR LOUD:  A quick question on 8 

number one.  So that change was made since the PSC 9 

meeting, or as a result of the PSC meeting? 10 

  MR. AGUGLIA:  That is correct. 11 

  BZA CHAIR LOUD:  Okay.  Thank you. 12 

  MR. AGUGLIA:  And I also wanted point 13 

out that the dotted line in front of the building, 14 

the rectangular dotted line is where the 385 feet 15 

used to be and the dotted line represents the 16 

canopy, which will be roughly 14 feet high, there. 17 

 But there's an extra ten feet of space that Mr. 18 

Andres talked about. 19 

  MR. ANDRES:  And that canopy will be 20 

cantilevered so that it'll be clear of any 21 

structures to help hold it up. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 330

  Number two, which is in the southwest 1 

corner of the property, what we've done is we've 2 

repositioned the Shell sign to be on private 3 

property.  Previously it had been within public 4 

space, but we've moved it onto private property.  5 

And the height of the sign was previously proposed 6 

at 16 feet, but we've reduced the height of the 7 

top of the sign to 14 feet. 8 

  Number three, which is the area within 9 

public space surrounding the private property 10 

consists of landscaping.  What we've agreed to and 11 

what we've worked DDOT's Landscaping Division with 12 

is the intent to plant shrubs and flowers not to 13 

exceed 42 inches in order to facilitate effective 14 

site lines. 15 

  Number four -- 16 

  MR. AGUGLIA:  While you're on number 17 

three why don't you show the Board the landscaping 18 

PowerPoint. 19 

  MR. ANDRES:  These are the species that 20 

are have been identified as potential species to 21 

plant within the public space. 22 
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  MR. AGUGLIA:  And these species were 1 

recommended by both DOT's landscape specialist as 2 

well as Office of Planning's landscape specialist. 3 

  MR. ANDRES:  Number four, the trench 4 

drains that lead from the driveway coming from 5 

Maryland Avenue as well as the driveway from 14th 6 

Street.  The trench drains were originally in 7 

public space.  We've moved them onto private 8 

space. 9 

  Number five, what had previously been 10 

identified on 14th Street, or actually what 11 

previously existed on 14th Street, there were two 12 

driveways on 14th Street.  One that was located 13 

slightly south of where the proposed driveway is. 14 

 And then there was another driveway that was 15 

adjacent to the ten foot public alley to the north 16 

of the property. 17 

  What we've done with the positioning of 18 

this proposed driveway is we've basically 19 

consolidated both of those driveways to one 20 

location that we thought was effective in 21 

maximizing the amount of queuing space between 22 
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that driveway and the signal at the intersection 1 

of 14th and Maryland.  So what we've done is we've 2 

eliminated the driveway closest to Maryland Avenue 3 

on 14th Street and combined it with the previous 4 

driveway that was located adjacent to the public 5 

alley. So we've consolidated some driveways on 6 

14th Street. 7 

  BZA CHAIR LOUD:  Again, just a quick 8 

question.  Are you taking now any parking spaces 9 

on 14th Street? 10 

  MR. ANDRES:  No.  Because, well the 11 

existing condition today has restricted parking on 12 

both sides of 14th Street south of that public 13 

alley.  So if you were to go out there today there 14 

are signs that restrict parking, on street parking 15 

south of the public alley on both sides of 14th 16 

Street.   17 

  BZA CHAIR LOUD:  Thank you. 18 

  VICE CHAIRMAN DETTMAN:  By restricted, 19 

you mean no parking? 20 

  MR. ANDRES:  No parking at all. 21 

  MR. AGUGLIA:  No parking.  And those 22 
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pictures in the record and they were part of our 1 

PowerPoint presentation. 2 

  COMMISSIONER TURNBULL:  Has that always 3 

been the case, there was no parking as far as you 4 

know? 5 

  MR. ANDRES:  As far as I know, as I 6 

mentioned before, there was a streetscape program 7 

that came in and redid some of the sidewalks of 8 

Maryland Avenue.  And none of the signs were 9 

removed, so you know the existing parking 10 

restrictions are what's there. 11 

  COMMISSIONER TURNBULL:  Okay.  Thank 12 

you. 13 

  MR. ANDRES:  Number six, what we've 14 

done to separate the public alley with the private 15 

alley is we're actually proposing to install a 36 16 

inch wrought iron fence to the rear of the 17 

building to separate both the public alley and the 18 

private property.  And in addition to that, we're 19 

locating a wrought iron fence on the edge of the 20 

private space along with a six inch curb.  So the 21 

curb and the fence basically provide a physical 22 
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barrier to prevent any vehicles from encroaching 1 

onto public space. 2 

  Number seven, there used to be a 3 

connection between the public alley and the 4 

private property.  We've eliminated that with the 5 

installation of that fence. 6 

  Number eight, in order to facilitate 7 

pedestrian access from both Maryland Avenue as 8 

well as 14th Street we've introduced sidewalks.  9 

From Maryland Avenue to the store we've introduced 10 

a sidewalk adjacent to the driveway leading up to 11 

the store.  And then also in the rear of the 12 

property we've also introduced a sidewalk from the 13 

14th Street sidewalk to the edge of the existing 14 

building. 15 

  Number nine, which represents the 16 

changes that we've implemented as pat of the 17 

fueling activity we had previously proposed eight 18 

pumps and four dispensers.  And in keeping with 19 

the neighborhood context of the sit what we've 20 

done to address some of those issues is we've 21 

reduced the intensity of the fueling activity down 22 
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to two dispensers and four pumps. 1 

  A lot of our data collections or a lot 2 

of our site observations of a lot of the existing 3 

gas stations within the District, many of them 4 

either have three pumps or four pumps.  So to go 5 

down to two pumps is something that is actually 6 

unusual for gas stations within the District.  7 

Excuse me, dispensers.  The dispensers represent 8 

four fueling positions. 9 

  Number ten, in keeping with the Public 10 

Space Committee's recommendations, we are looking 11 

to extend the median on Maryland Avenue by five 12 

feet to the west. 13 

  And then number 11 and number 12 are 14 

actually two recent improvements that we've done 15 

as per DDOT comments.  The first is we've 16 

installed signs at the approach to both fuel 17 

dispensers to keep right.  So if you are coming 18 

from Maryland Avenue, you turn into the site.  If 19 

you're approaching the pumps, the signs and the 20 

accompanying pavement markings have been proposed 21 

to be installed to make sure that you keep to the 22 
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right so that when you pump -- the fueling 1 

dispensers actually have an extended hose.  So 2 

regardless of where your gas tank is, whether it's 3 

on the left side or the right side, the hose is 4 

going to be long enough to be able to serve you so 5 

that you can maintain the directionality 6 

consistent on both sides of the pumps. 7 

  So given those changes we've 8 

coordinated with the Office of Planning and the 9 

District Department of Transportation.  We 10 

received DDOT's review letter, dated July 21st.  11 

And I guess to summarize their comments, they've 12 

identified that because of the fact that we've 13 

reduced the size of the building and that we have 14 

committed to use a 35 foot fueling truck which, 15 

just to give you a sense of reference, the 16 

original application had identified using a 17 

fueling truck that's 57 feet long.  So our client 18 

and the applicant had made special arrangements to 19 

use a special truck to accommodate this site. 20 

  And also in doing so, in accordance 21 

with the recommendations of the Public Space 22 
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Committee, we've also restricted the delivery 1 

times of that fueling truck.  And the delivery 2 

times are from 9:00 p.m. to 7:00 a.m.  So as not 3 

to conflict with some of the traffic patterns in 4 

the neighborhood. 5 

  Given those proposed changes we've 6 

received a positive recommendation from the 7 

District Department of Transportation, and in 8 

doing so we've also coordinated with the Office of 9 

Planning also with a positive recommendation.  The 10 

traffic impacts are such that this is a gas 11 

station.  As you know, many of the trips 12 

associated with a gas station relies on bypass 13 

traffic.  There are very few trips that are made 14 

from someone's house to the gas station, back to 15 

somebody's house.  And again if somebody's coming 16 

from home, they don't go to the gas station -- if 17 

they're coming from the office they don't go to a 18 

gas station and then go back to the office. 19 

  A gas station trip is primarily a trip 20 

made to go someplace else.  As a result, we've 21 

provided a plan that is sensitive to the 22 
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neighborhood its in because even though its a gas 1 

station, it doesn't mean it can't be pedestrian 2 

friendly.  There are many gas stations in very 3 

highly pedestrian traffic areas of the city 4 

including Georgetown, including Glover Park, Adams 5 

Morgan where there are gas stations that coexist 6 

that areas of significantly high pedestrian 7 

volumes. 8 

  And what we've actually learned from 9 

comparing this site to many other gas stations in 10 

the area, is hat we've critically minimized the 11 

number of curb cuts that serve the site.  If you 12 

go to any other gas station in the District, most 13 

of them have more than one curb cut serving each 14 

side of the street that they serve, which is 15 

evident with the fact that there were two existing 16 

curb cuts on both sides on 14th Street and on 17 

Maryland Avenue when the previous use was 18 

operational. 19 

  So given that, we've taken into account 20 

the projected pedestrian nature of this area and 21 

have tried to minimize that by becoming more 22 
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sensitive with the design that we've incorporated. 1 

  One other item I wanted to emphasize is 2 

that the primary focus of this development is to 3 

provide gas.  Convenience is an ancillary -- the 4 

convenience component is an ancillary benefit of 5 

the plan, but it's not the primary benefit.  And 6 

that's exemplified by the fact that our client had 7 

reduced the size of the retail building.  Because 8 

they've reduced their retail building by 385 9 

square feet, that comes out of their retail space 10 

that they can provide.  So in essence they will be 11 

limited to the types or the amount of service 12 

items they can sell because they've reduced their 13 

sales space. 14 

  In our coordination with DDOT, we had 15 

performed some truck turning templates that we had 16 

submitted for their review.  And we had shown on 17 

some plans that a 15 passenger van can easily 18 

occupy all four fueling positions.  And a 15 19 

passenger van can bypass anybody that's stopped. 20 

  We don't foresee four 15 passenger vans 21 

coming to the site at the same time, and passenger 22 
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vans driving by.  But in order to demonstrate a 1 

worst case scenario, we had proven that that 2 

activity could take place o site. 3 

  We don't foresee larger vehicles using 4 

this site to fuel up because of the fact that 5 

those drivers of larger vehicles, like your 18 6 

wheelers, they're not going to come to the site 7 

because of the fact they know what their 8 

limitations are.  You know, these drivers are 9 

accustomed to driving within the District. They 10 

know what the suburban style gas stations are. 11 

There one on Florida Avenue near to the site.  And 12 

that's not the intent of this gas station.  The 13 

intent of this gas station is to draw from the 14 

existing stream. 15 

  And also in keeping with some of the 16 

comments that had been raised previously, the 17 

access off of Maryland Avenue has been restricted 18 

to right turn/right turn out.  No left turns into 19 

the site from Maryland Avenue and no left turns 20 

out of the site from Maryland Avenue are allowed. 21 

  Given that, that concludes my portion 22 
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of the presentation.  What I'd also like to be 1 

able to show are some elevations and some plans 2 

associated with the building. 3 

  As I had mentioned before, the floor 4 

plan at the top of the page shows the entrances on 5 

both sides of the building eliminating the 6 

previous entrance in the front of the building.  7 

In addition to that, the elevations showed the 8 

height of the canopy as well as the height of the 9 

sign and the height of the existing building. 10 

  I have no further testimony, so I'm 11 

available for questions.  Thank you. 12 

  COMMISSIONER TURNBULL:  Mr. Andres, let 13 

me ask two questions.  Would you consider this 14 

area a high pedestrian use? 15 

  MR. ANDRES:  Gorove/Slade Associates 16 

had worked on the H Street Framework Plan.  This 17 

area based on observations is not currently a high 18 

pedestrian -- 19 

  COMMISSIONER TURNBULL:  Yes, that was 20 

my -- I mean, I was sort of like with all the 21 

vacant buildings that have been shown earlier, and 22 
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you start talking about pedestrians and I was just 1 

concerned about how much -- what really is the 2 

relative amount of pedestrians that are walking 3 

here? 4 

  MR. ANDRES:  We haven't done pedestrian 5 

counts, but based on observations you are right.  6 

Most of the pedestrian activity is related to the 7 

residents around there.  The Argonaut Restaurant 8 

is half a block down from our site, and there are 9 

some businesses on H Street. But in the future 10 

there's supposed to be plans to help generate more 11 

pedestrian activity.  An we just wanted to make 12 

sure that this site is consistent with that, even 13 

though at this point the pedestrian levels are 14 

lower than other areas where there are gas 15 

stations. 16 

  COMMISSIONER TURNBULL:  Thank you. 17 

  My other question is you talked about 18 

the hose can be used on either side of the car; 19 

it'll reach over to the other side of the car? 20 

  MR. ANDRES:  Yes, that's correct.  Some 21 

of these service areas on some of the interstates 22 
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have those same hose configurations where the sign 1 

basically says at the foot of the fueling lane 2 

that says "gas tank need not face pump."  So in 3 

essence, the hose is long enough that you can pump 4 

on both sides and keep the cars facing in the same 5 

direction, and that's the intent of this. 6 

  COMMISSIONER TURNBULL:  So you don't 7 

have to worry about somebody pulling up and trying 8 

to maneuver around and repark, and reconfigure? 9 

  MR. ANDRES:  Yes.  And that's 10 

reenforced with both the pavement marking and a 11 

sign that says keep right. 12 

  COMMISSIONER TURNBULL:  Okay.  Thank 13 

you. 14 

  MR. ANDRES:  Thank you. 15 

  MR. AGUGLIA:  If there are no further 16 

questions, I just wanted to point out -- 17 

  BZA CHAIR LOUD:  I just have a couple 18 

of really quick questions for Mr. Andres. 19 

  Maryland Avenue is east/west, runs 20 

east/west, is that correct?  Okay.  And so a car 21 

that's traveling west on Maryland Avenue or a 22 
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truck would not be able to make a left turn on the 1 

Maryland Avenue curve cut, or would be able to? 2 

  MR. ANDRES:  Well actually if they're 3 

traveling east on Maryland Avenue, they're not 4 

allowed to turn left. 5 

  BZA CHAIR LOUD:  I'm a little confused. 6 

  MR. ANDRES:  West is actually to the 7 

left of the page. So if you're traveling 8 

westbound, you can turn right into the site. 9 

  BZA CHAIR LOUD:  Okay.  Okay.  I 10 

gotcha. 11 

  MR. ANDRES:  If you're traveling 12 

eastbound, you're not allowed to turn left. 13 

  BZA CHAIR LOUD:  Cannot turn left?  14 

Okay.   15 

  MR. ANDRES:  And unfortunately, 14th 16 

Street is one-way southbound. 17 

  BZA CHAIR LOUD:  Okay.   18 

  MR. ANDRES:  So in essence if you 19 

approach the site, you see the gas station and 20 

you're not familiar with the neighborhood, chances 21 

are you're not fueling at this gas station, you're 22 
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going on to the next one. 1 

  BZA CHAIR LOUD:  Okay.  And I didn't 2 

understand the business about the sidewalk.  I 3 

understand where the retail mart is and where you 4 

have the number 8 where I think you said you put 5 

in a sidewalk? 6 

  MR. ANDRES:  Yes. 7 

  BZA CHAIR LOUD:  But I didn't 8 

understand how that sidewalk connected to the 9 

retail. 10 

  MR. ANDRES:  The sidewalk from 14th 11 

Street, there's that pedestrian path that connects 12 

from 14th Street and runs eastbound to the face of 13 

the building that west side of the building 14 

there's also a sidewalk.  And that takes you into 15 

that side of the building. 16 

  BZA CHAIR LOUD:  On your diagram you 17 

had the sidewalk on the Maryland Avenue side. You 18 

had it within -- 19 

  MR. ANDRES:  Yes.  And there's actually 20 

another sidewalk. If you're coming in from 21 

Maryland Avenue there's a sidewalk that's adjacent 22 
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to this drive. 1 

  BZA CHAIR LOUD:  Okay.   2 

  MR. ANDRES:  Where as a pedestrian you 3 

would walk up this sidewalk, step onto the asphalt 4 

and then cross over to the building. 5 

  BZA CHAIR LOUD:  Okay.  And what Mr. 6 

Turnbull just asked you about the -- I forget what 7 

you call them, the pumps where you can go on both 8 

sides of the car, were those added to the project 9 

in response to Public Space concern, or OP or BZA 10 

even concerns about interior circulation and 11 

making that safer? 12 

  MR. ANDRES:  It's my understanding that 13 

they've always been part of the plan. 14 

  BZA CHAIR LOUD:  Okay.  Okay.   15 

  MR. AGUGLIA:  I wanted to add that 16 

there's going to be a six inch curb along the 17 

sidewalks to divide the sidewalk from the 18 

driveway. 19 

  BZA CHAIR LOUD:  Okay.   20 

  MR. AGUGLIA:  So an extra precaution 21 

for the pedestrians. 22 
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  BZA CHAIR LOUD:  Okay.  Thank you. 1 

  I don't have any additional questions. 2 

 What I would suggest is maybe we can go through 3 

your final witness and then if the ANC has any 4 

questions, you can at that point ask questions of 5 

all the different witnesses. I don't know if, Mr. 6 

Dettman, you had any questions that you had for 7 

Mr. Andres. 8 

  VICE CHAIRMAN DETTMAN:  I might have a 9 

couple following Mr. Maiden's testimony. 10 

  BZA CHAIR LOUD:  Okay.   11 

  VICE CHAIRMAN DETTMAN:  Okay.  Thank 12 

you. 13 

  MR. AGUGLIA:  Mr. Maiden's basically 14 

here for questions and answers.  Answers. 15 

  BZA CHAIR LOUD:  Okay.  Great. 16 

  VICE CHAIRMAN DETTMAN:  So that would 17 

wrap up-- 18 

  MR. AGUGLIA:  Yes. I just wanted to go 19 

through my bullet points at the end here.  That we 20 

do meet the special exception test, I submit.   21 

  We're not within 25 feet of a residence 22 
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district. 1 

  As we have shown, there are no 2 

dangerous or objectionable traffic conditions. 3 

  We've agreed to accept the OP and PSC 4 

design conditions as Mr. Andres has thoroughly 5 

gone through the 12 different changes. 6 

  We have adequate parking on site and it 7 

meets the zoning requirements; we have four 8 

parking spaces. 9 

  The curb cuts are more than 40 feet 10 

from the intersection. 11 

  There's no auto repair.   12 

  These are all the requirements of the 13 

special exception. 14 

  We are in harmony with the Zoning 15 

Regulations. 16 

  And the future Comprehensive Plan shows 17 

this as a mixed use site, not solely as a moderate 18 

density residential site as the ANC alleges. 19 

  And we will not adversely effect the 20 

use of any neighboring property.  You seem we've 21 

done extensive -- proposed extensive landscaping 22 
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buffers, a brick facade to match the neighborhood 1 

and we've reduced the number of fuel pumps at 2 

great cost to the client.  And, of course, the 3 

client will endure an extra expense because the 4 

fuel delivery truck will be smaller. 5 

  So we feel that the client has really 6 

made an effort to be a good neighbor.  And I would 7 

request your approval of our project. 8 

  BZA CHAIR LOUD:  Thank you, Mr. 9 

Aguglia. 10 

  Just a quick follow-up question for you 11 

with respect to the Comprehensive Plan.  Is it 12 

your understanding that if you met the 13 

requirements of 706 but arguably you violated the 14 

Comprehensive Plan, that that would be an issue 15 

for BZA with respect to whether you're granted 16 

relief under 706? 17 

  MR. AGUGLIA:  I would say as long as we 18 

met 706 under existing regulations, the Board 19 

could approve. 20 

  BZA CHAIR LOUD:  Thank you. I just 21 

wanted to get your thoughts on that. 22 
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  I think we'll turn to Mr. Dettman and 1 

see if he had any questions of any of the 2 

witnesses.  And then, Mr. Schultheiss, we'll turn 3 

to you. 4 

  VICE CHAIRMAN DETTMAN:  Thank you, Mr. 5 

Chairman. 6 

  I have two questions, one for Mr. 7 

Andres and one for whoever wants to answer it. 8 

  With respect to the pumps that you can 9 

use them on either side, what implications does 10 

that have for the site circulation and what have 11 

you?  You may have mentioned it, but if you could 12 

just reiterate what that does to improve 13 

circulation. 14 

  MR. ANDRES:  Well, the beauty of having 15 

those pumps is that if you're approaching the site 16 

from Maryland Avenue and you turn right into the 17 

site, your vehicle is basically facing west.  The 18 

intent is to keep all of the vehicles facing west 19 

north of the pumps and the vehicles facing east 20 

south of the pumps.  In this way what happens is 21 

after you're done fueling when you exit, you're 22 
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exiting in orderly fashion as opposed to 1 

potentially conflicting with vehicles coming into 2 

the site.  So that's the intent of keeping the 3 

vehicles all in the same direction. 4 

  VICE CHAIRMAN DETTMAN:  And the 5 

directional arrows in the pavement are going to 6 

direct all drivers coming from Maryland Avenue to 7 

the north side of the pumps? 8 

  MR. ANDRES:  North side of the pumps, 9 

yes that's correct. 10 

  VICE CHAIRMAN DETTMAN:  Okay.  The 11 

second question has to do with the sign, the 12 

gasoline price sign.  Early in the record there 13 

was a suggestion, I don't remember it may have 14 

been by the ANC, that the sign be modified to 15 

reflect something that is similar to what exists 16 

at Massachusetts and 2nd Street, Northeast. I 17 

don't know if you know what that is.  But it's 18 

really low.  I would put it at a maximum of four 19 

feet high. 20 

  So is there a reason why the sign needs 21 

to be so high?  It's very much suburban model, and 22 
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I've seen a lot of urban gas stations that have 1 

signs that are no more than four feet high, and 2 

they serve their purpose. 3 

  MR. BERHANE:  Well if you notice site 4 

on Massachusetts Avenue, is at the corner of the 5 

road. 6 

  VICE CHAIRMAN DETTMAN:  Yes. 7 

  MR. BERHANE:  Here we've made an 8 

adjustment based on the recommendation of the ANC 9 

to move it on private property from public space. 10 

 So we've significantly removed the location of 11 

the size, that's why it needs to be visible, you 12 

know.  This is the only business where you 13 

visually see the price of your product from the 14 

street.  If you don't se it, you don't come in, 15 

you know, or you don't make the decision.  But we 16 

need to have visibility. 17 

  MR. ANDRES:  So the setback of the 18 

sign, I guess addressing the public space issues 19 

is what's driving the height of the sign? 20 

  VICE CHAIRMAN DETTMAN:  And given the 21 

width of Maryland Avenue, which is probably about 22 
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130 feet, so sight lines to the site are not 1 

really encumbered to much?  You're thinking that a 2 

14 foot sign is necessary to convey to your 3 

customers the price of your gasoline? 4 

  MR. BERHANE:  That's correct. 5 

  VICE CHAIRMAN DETTMAN:  And what's the 6 

closest gas station to you? 7 

  MR. ANDRES:  There is -- actually, let 8 

me -- I believe you can see it on the aerial. The 9 

closest gas station is two blocks to the north, 10 

but it's on Florida Avenue, which is a major 11 

arterial. 12 

  VICE CHAIRMAN DETTMAN:  Okay.  And it's 13 

going to be lite, correct? 14 

  MR. ANDRES:  That's correct. Yes. 15 

  VICE CHAIRMAN DETTMAN:  The top logo, 16 

the prices and everything? 17 

  MR. ANDRES:  Yes. Yes. 18 

  VICE CHAIRMAN DETTMAN:  Okay.  Thank 19 

you. 20 

  BZA CHAIR LOUD:  Thank you, Mr. 21 

Dettman. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 354

  Mr. Turnbull, did you have any 1 

additional questions for any of the witnesses? 2 

  COMMISSIONER TURNBULL:  No. I think I'm 3 

fine. 4 

  BZA CHAIR LOUD:  Okay.  Why don't we 5 

turn then to Mr. Schultheiss with respect to any 6 

questions you may have. 7 

  COMMISSIONER SCHULTHEISS:  I don't have 8 

any questions for the applicant. 9 

  BZA CHAIR LOUD:  Okay.  Thank you. 10 

  Mr. Aguglia, does that conclude your 11 

case? 12 

  MR. AGUGLIA:  It does. 13 

  BZA CHAIR LOUD:  Okay.  Then let's turn 14 

to the Office of Planning for your report. 15 

  Good afternoon. 16 

  MR. GOLDSTEIN:  Good afternoon, Mr. 17 

Chairman, members of the Board.  For the record, 18 

my name is Paul Goldstein and I'm a Development 19 

Review Specialist with the Office of Planning. 20 

  OP first notes that having received a 21 

submission from DDOT who is here today to testify 22 
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to its review of the proposal, the chief 1 

outstanding issues concerning vehicular 2 

circulation have been resolved to DDOT's 3 

satisfaction.  As such, the Office of Planning at 4 

this time is able to update its recommendation and 5 

its report and make a recommendation of support 6 

concerning the applicant's special exception 7 

request. 8 

  As you've heard, the applicant requests 9 

special exception under section 706, 743, 2302 and 10 

3104 to construct and operate a gasoline service 11 

station and convenience store on Lot 803 and Lot 12 

21 in Square 1049, which are located at 1400 13 

Maryland Avenue, Northeast and zoned C-3-A. 14 

  Generally, the applicant proposes to 15 

renovate and we've heard also shrink the size of 16 

an existing building, construct two gasoline pump 17 

islands capable of accommodating four cars fueling 18 

at one time. 19 

  You've heard it already, but OP does 20 

note that the applicant's proposal has evolved 21 

significantly from the original submission.  That 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 356

important changes have made, including the 1 

reduction of the number of gasoline pumps and the 2 

amount of paving in public space. 3 

  C-3-A zoning permits gasoline service 4 

stations subject to the satisfaction of certain 5 

conditions.  As contained more specifically in the 6 

Office of Planning report, OP believes that the 7 

applicant's proposal meets the criteria provided 8 

under the sections that I identified.  OP also 9 

directs the Board to several suggested conditions 10 

on page 4 of the OP submission which I'm going to 11 

further address any neighborhood impacts under 12 

section 706.5.   13 

  As you've already heard, I think the 14 

applicant testified to, it's OP's understanding 15 

that the applicant was agreeable to such 16 

conditions that OP has made. 17 

  You've also heard one last note that 18 

the Public Space Committee has approved the 19 

proposal with several conditions. 20 

  To conclude, the Office of Planning 21 

recommends approval of the applicant's special 22 
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exception request.   1 

  I'm now available for questions.  And 2 

thank you very much. 3 

  BZA CHAIR LOUD:  Thank you, Mr. 4 

Goldstein. 5 

  Let's see if Board members have any 6 

questions for you and then we'll turn to the ANC, 7 

as well as the applicant. 8 

  I don't think there are any questions 9 

from the Board. I have one quick question, the 10 

same question I asked Mr. Aguglia in terms of if 11 

the applicant meets the requirements of section 12 

706 and I believe section 743 as well, the 13 

applicable special exception criteria but arguably 14 

would violate the Comprehensive Plan or Gateway or 15 

things along those lines, in the opinion of OP 16 

would the applicant be entitled to relief? 17 

  MR. GOLDSTEIN:  It is my understanding 18 

if the applicant meets the conditions of the 19 

special exception criteria, then it is properly 20 

being considered and processed by the Board. 21 

  BZA CHAIR LOUD:  Okay.  Thank you. 22 
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  And in the opinion of OP, particularly 1 

around the whole issue of the interior 2 

circulation, is what makes the interior 3 

circulation safe now the fact that they've reduced 4 

by ten feet the size of the retail building so 5 

that you have more room for the vehicles to 6 

maneuver, and that you've got these pumps going 7 

from both sides so that you don't have to turn the 8 

car around in order to get your tank to fit a 9 

pump? 10 

  MR. GOLDSTEIN:  It's my understanding 11 

that probably a combination of these changes that 12 

the applicant has made has improved the 13 

circulation on the site. I do defer, though, to my 14 

colleague from the District Department of 15 

Transportation to discuss their review of the 16 

circulation plans. 17 

  BZA CHAIR LOUD:  Okay.  Thank you. 18 

  Why don't we turn then to the ANC for 19 

any questions and then we'll turn to the 20 

applicant. 21 

  COMMISSIONER SCHULTHEISS:  I just have 22 
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one question for the Office of Planning, or I 1 

guess I have a couple of questions. 2 

  What is your interpretation of this 3 

application's conformance to the Comprehensive 4 

Plan? 5 

  MR. GOLDSTEIN:  The applicant applied 6 

for a special exception under the Zoning 7 

Regulations.  The special exception is sort of the 8 

tool to implement Comprehensive Plan policy.  We 9 

look at the criteria and judge it based on the 10 

Zoning Regulations criteria. 11 

  COMMISSIONER SCHULTHEISS:  Are you 12 

aware of the D.C. Council law directing the Mayor 13 

to within 16 months of March 8, 2007, expiring 14 

last summer July 2008, the law is 1-306.07 Zoning 15 

Conformity.  Basically the D.C. Council passed a 16 

law that directed the Mayor to reconcile the 17 

inconsistencies from the 1950's Zoning Regulations 18 

which the 706 criteria is coming from, to the 19 

2006, 50 years later, Comprehensive Plan which has 20 

a very different context.  The 1950's, as you 21 

know, is very automobile oriented in thinking in 22 
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the planning at that time and the 2000's, the 1 

District has undergone a dramatic shift in an 2 

approach to how it treats traffic and the 3 

importance of traffic in relation to 4 

neighborhoods. 5 

  So again, to restate the question:  Do 6 

you think this law doesn't apply to this case?  It 7 

seems very clear to me that it's directing the 8 

District Government to reconcile itself to the 9 

Comprehensive Plan as the governing authority? 10 

  BZA CHAIR LOUD:  Mr. Schultheiss, I'm 11 

not going to stop OP from answering the question, 12 

but I did want to share with you that the BZA has 13 

taken the position that we do not have 14 

jurisdiction over the issue of the alleged 15 

inconsistency of the proposed development with the 16 

Comprehensive Plan.  It's just not within the 17 

bailiwick of the BZA.  We don't administer the 18 

Comprehensive Plan, we administer the BZA 19 

regulations with respect to sometimes specific 20 

zone plans that a proposed project might be in, 21 

but not with respect to the Comprehensive Plan, 22 
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and certainly not the issue of inconsistencies. 1 

  So I recall reading it in your 2 

pleadings, and certainly there ought to be an 3 

appropriate place for that to be addressed, but 4 

it's not the BZA. 5 

  Mr. Goldstein, if you wanted to respond 6 

from the perspective of OP as well? 7 

  MR. GOLDSTEIN:  Sure. It's my 8 

understanding based on conversations as well with 9 

the communications with the Office of the Attorney 10 

General that zoning consistency cases are really, 11 

as you mentioned, Commissioner Loud, the domain of 12 

the Zoning Commission  Any further discussion of 13 

that, maybe I'll defer to the Office of the 14 

Attorney General to discuss. 15 

  BZA CHAIR LOUD:  I don't know if much 16 

more needs to be added.  But we hear specific 17 

cases for specific relief from the Zoning 18 

Regulations and the Zoning requirements, not 19 

broader policy type considerations.  Mr. Turnbull 20 

is here as well from the Zoning Commission, but I 21 

think that we've spoken sufficiently from both 22 
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myself having done it, Mr. Goldstein having done 1 

it with respect to the whole issue of the 2 

Comprehensive Plan being beyond what we're 3 

authorized even to get into to. 4 

  Mr. Turnbull, did you want to add 5 

anything to it as a representative of the Zoning 6 

Commission? 7 

  COMMISSIONER TURNBULL:  No. You're 8 

absolutely right.  And my position now is that I 9 

am a member of the Board, though I'm a Zoning 10 

Commissioner, so I'm bound by the same -- I'm part 11 

of the team up here as part of the BZA.  And 12 

you're absolutely correct.  Those kinds of issue 13 

do go before the Zoning Commission. 14 

  BZA CHAIR LOUD:  So I think what we'll 15 

do is we'll take notice on the record that you've 16 

raised that concern, but I would like to ask you 17 

to move along with the other areas of questioning. 18 

  COMMISSIONER SCHULTHEISS:  I think I'll 19 

just hold and go on to my presentation at this 20 

point. 21 

  BZA CHAIR LOUD:  Okay.  That's fine. 22 
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  Mr. Aguglia, did you have any questions 1 

for the Office of Planning? 2 

  MR. AGUGLIA:  No, sir. 3 

  BZA CHAIR LOUD:  Okay.  Then I think 4 

what we'd do next is go to the District Department 5 

of Transportation for their report.  We have one 6 

preliminary issue with respect to that that the 7 

rules require that the DDOT report be submitted 8 

seven days before the hearing.  I think we go it 9 

today. And just wanted to ask you if there is a 10 

reason for the delay in submitting the report? 11 

  Why don't you introduce yourself for 12 

the record, and welcome. 13 

  MR. DELFS:  Good afternoon.  My name is 14 

Chris Delfs. I worked for the District Department 15 

of Transportation.  I manage the Transportation 16 

Planning Branch for DDOT.   17 

  And, unfortunately, I don't really have 18 

a good excuse for the tardiness of this report, 19 

other than to say that I was actually on leave for 20 

the last week and got back at about 3:00 a.m. this 21 

morning.  So we did make an effort to put together 22 
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our comments and get it to the Board in advance of 1 

the hearing. 2 

  We had met with the applicant team on 3 

July 10th and needed a little bit of time after 4 

that to put together our thoughts and our 5 

comments. 6 

  So, again, I apologize for the lateness 7 

of that report.  We tried to make it short and 8 

sweet for the Board.  I don't have additional 9 

prepared testimony, apart from the report that was 10 

provided, but I wanted to be here to answer any 11 

questions. 12 

  I know this has been somewhat of a long 13 

ordeal this case, and I've been working on it for 14 

about a year.  So I hope I can provide some 15 

insight if needed. 16 

  BZA CHAIR LOUD:  Thank you.  Our rules 17 

under section 3100.5 allow us to waive the rule 18 

that requires seven day advance submission of your 19 

report for good cause shown. 20 

  I think you mentioned the fact that you 21 

were on leave and didn't get back until 3:00 a.m. 22 
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this morning, the fact that there was a meeting 1 

July 10 where some of the details regarding the 2 

provisions were sort of wrapped up.  And the PSC 3 

meeting wasn't until June 25.  And some of what 4 

your agency is recommending approval on was 5 

resolved at that June 25 meeting.  So I'm assuming 6 

that there was some time needed after that to sort 7 

of review the transcript and be real clear on what 8 

was said. 9 

  So in my mind I think you've 10 

established that there's good cause to allow the 11 

report in, but let me see what Board members think 12 

about that.  I see Mr. Dettman shaking his head 13 

affirmatively.  And Mr. Turnbull, did you have any 14 

concerns about the late DDOT report? 15 

  COMMISSIONER TURNBULL:  No, I don't. 16 

  BZA CHAIR LOUD:  Okay.  Mr. 17 

Schultheiss, did you want to respond to the 18 

lateness of the report? 19 

  COMMISSIONER SCHULTHEISS:  No, I have 20 

no problems with it considering the plans changed 21 

last week. 22 
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  BZA CHAIR LOUD:  Okay.  Thank you. 1 

  And, Mr. Aguglia? 2 

  MR. AGUGLIA:  No objection. 3 

  BZA CHAIR LOUD:  Okay.  So we'll admit 4 

the report in.  And you're now available for 5 

questions.  Let's see if Board members or Mr. 6 

Schultheiss or Mr. Aguglia have any questions for 7 

you regarding your report. 8 

  VICE CHAIRMAN DETTMAN:  Just one 9 

question, Mr. Chairman.   10 

  In one of your reports, I'm looking for 11 

it, it may have been our Exhibit 50 which was 12 

submitted on June 11th, or this one, I can't find 13 

it.  But there was mentioned that the proposed 14 

curb cuts on 14th and Maryland Avenue were 15 

consistent with DDOT's traffic and engineering 16 

standards.  Is that in reference to the 60 foot 17 

distance from an intersection? 18 

  MR. DELFS:  Yes, that's correct. 19 

  VICE CHAIRMAN DETTMAN:  Okay.  Great. 20 

Thank you. 21 

  COMMISSIONER TURNBULL:  There's been 22 
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notice made with reference to the no parking areas 1 

along this strip.  Fairly typical, atypical, 2 

something that was recent, been there a long time? 3 

 Just curious. 4 

  MR. DELFS:  It's hard to say for 5 

certain.  It looks to me like there is some 6 

inconsistency between the signage and some of the 7 

pavement markings that are existing. 8 

  We have taken a look at the existing 9 

sign and it does show that there is currently no 10 

parking allowed on 14th Street. 11 

  I would note that it's generally the 12 

policy and the philosophy of the Department that 13 

we try to make efficient use of the curb space, 14 

and in that case it looks like we haven't updated 15 

that are in quite some time.  So I think that we 16 

do need to revisit that.  Considering the goals of 17 

the H Street Overlay and the H Street District we 18 

would want to maximize on street parking at all 19 

locations surrounding that area. 20 

  COMMISSIONER TURNBULL:  Do you think 21 

that parking is needed there or not needed, or 22 
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have you done an analysis of the area as far as 1 

the amount of spaces? 2 

  MR. DELFS:  I would say that we would 3 

like to get as much on street parking as we can. 4 

  COMMISSIONER TURNBULL:  Okay.  All 5 

right.  Thank you. 6 

  MR. DELFS:  Sure. 7 

  BZA CHAIR LOUD:  Thank you, Mr. 8 

Turnbull. 9 

  Mr. Schultheiss, did you have questions 10 

for DDOT? 11 

  COMMISSIONER SCHULTHEISS:  I just had 12 

one question.  I didn't notice this in the plans, 13 

maybe I missed it.  But I didn't see the eight 14 

passenger van traffic analysis of the van being 15 

able to maneuver around the pumps.  Can you 16 

confirm DDOT has reviewed that? 17 

  MR. DELFS:  DDOT has reviewed that.  18 

During the July 10th meeting we were shown auto 19 

turn diagrams in which the applicant team used a 20 

15 passenger van.  They were able to confirm that 21 

one 15 passenger van can maneuver around another 22 
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if its using one of the fueling positions. 1 

  BZA CHAIR LOUD:  Anything further, Mr. 2 

Schultheiss? 3 

  COMMISSIONER SCHULTHEISS:  Just one 4 

last question. I had noted an inconsistency or I 5 

found a mistake in the traffic model, Maryland 6 

Avenue approaching the signalized intersection to 7 

H Street.  The signal timing reflected in the 8 

modeling showed a 28 second green light period of 9 

time for Maryland Avenue traffic when in fact all 10 

that's provided is 16 seconds.  Now the level of 11 

service provided existing conditions as D and 12 

projecting into the future was E.  And I will 13 

state that difference between 16 seconds and 28, 14 

the 12 seconds is a significant difference maker. 15 

 And that the reduction of green light time on 16 

Maryland Avenue will most likely will reduce the 17 

level of service on that approach.  Do you know 18 

has that been corrected? 19 

  MR. DELFS:  I don't know for certain.  20 

Frankly, DDOT did not pick up on that particular 21 

aspect.  I don't know if that was a mistake in the 22 
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traffic impact study or not.  We did note in our 1 

report that there is a slight degradation in the 2 

level of service at the intersection of 15th 3 

Street and Maryland Avenue, the Starburst 4 

intersection.  I would invite the applicant team 5 

to comment on whether that has been double 6 

checked.  But, again, it's not something that DDOT 7 

has picked up on as a mistake. 8 

  MR. AGUGLIA:  Mr. Andres can address 9 

the question. 10 

  BZA CHAIR LOUD:   11 

  MR. MAIDEN:   12 

  MR. ANDRES:  The analysis that we did 13 

were based on existing timings.  So we've done 14 

existing timings in the mornings and also in the 15 

evenings because throughout the District the 16 

signal time is actually changed depending on the 17 

flows of traffic.  Usually more time is allocated 18 

for westbound or inbound into the city traffic, 19 

and obviously the reserve happens in the evening. 20 

  So our analysis does reflect actual 21 

field timings. 22 
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  In addition to that -- actually there 1 

is no more addition to that.  That's our answer. 2 

  BZA CHAIR LOUD:  Did you have follow-3 

up, Mr. Schultheiss? 4 

  COMMISSIONER SCHULTHEISS:  The Board 5 

will just have to take under advisement that there 6 

is disagreement in this issue.  That I have 7 

personally timed it.  I'm a transportation 8 

engineer myself, as I had submitted.  The timing 9 

is consistent at that intersection, the morning 10 

and the night.  If you look at the signal timing 11 

charts in their exhibits, it's 16 seconds in the 12 

morning, they increase it to 28 seconds at night. 13 

That does not occur.  I've measured that multiple 14 

evenings.  But at this point it's hard to verify 15 

unless all of this leave this place and go look at 16 

it.  So I'll leave it to your judgment on what's 17 

accurate or not. 18 

  BZA CHAIR LOUD:  Thank you. 19 

  I suppose where we are now is the close 20 

out of the DDOT presentation, everyone having had 21 

an opportunity to cross examine DDOT on it. And we 22 
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would now move into your case, Mr. Schultheiss, 1 

into your direct case if you wanted to develop 2 

that point further, if you have additional 3 

witnesses that you want to bring forward. 4 

  COMMISSIONER SCHULTHEISS:  Thank you. 5 

  Again, my name is Bill Schultheiss. I'm 6 

the ANC Commissioner for this SMD.  I am a 7 

transportation engineer by training during the 8 

day. I'm registered to practice in transportation 9 

engineering in the District of Columbia. 10 

  The applicant's asked that I not be 11 

considered an expert witness due to any biases 12 

against the case.  And I'll leave to you to decide 13 

whether my training is applicable or not.  But I 14 

certainly speak from that training.  I was the 15 

author of the D.C. Pedestrian Master Plan.  I'm 16 

considered an expert in the United States in 17 

pedestrian safety.  I also am a contributing 18 

member to the National Committee of Uniform 19 

Traffic Control Devices. We are the people that 20 

decide what traffic signs and what pavement 21 

markings are implemented into national standards 22 
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and guidelines.  I am a voting member of that 1 

Committee.  So I think that my credentials are 2 

something that the ANC has tried to take advantage 3 

of over the years.  Because, as you know, we can't 4 

afford to hire a lot of outside professionals. So 5 

as much as we can take advantage of internal 6 

strengths, we do that. 7 

  So the applicant's on record as 8 

opposing me as an expert. 9 

  MR. AGUGLIA:  May I speak to that? 10 

  COMMISSIONER SCHULTHEISS:  I'm not 11 

saying that I'm an expert, but I certainly have 12 

the qualifications. So bias aside, you decide how 13 

you want to view me, I guess.  Because on the same 14 

hand that people are hired to present an 15 

applicant's point of view, I don't see a 16 

difference of bias compared to me representing the 17 

neighborhood's point of view. 18 

  BZA CHAIR LOUD:  Okay.  Why don't we 19 

turn to -- and we did pick up on that issue from 20 

the submissions, turn to Mr. Aguglia for your 21 

response to that. 22 
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  COMMISSIONER SCHULTHEISS:  Yes. 1 

  BZA CHAIR LOUD:  And then see what 2 

Board members have to say about it. 3 

  MR. AGUGLIA:  I do not object to his 4 

qualifications as an expert.  I do object to the 5 

fact that he is biased and he has been publicly 6 

biased against our project.  Let's see how many 7 

hats that Mr. Schultheiss wears. 8 

  BZA CHAIR LOUD:  But wouldn't you 9 

address that through cross examination somehow?  I 10 

mean, what does that have to do with us allowing 11 

him as a witness with his qualifications? 12 

  MR. AGUGLIA:  Well, he's publicly-- 13 

  BZA CHAIR LOUD:  Every witness against 14 

you is going to be, you know, I presume have some 15 

degree of support for their position against what 16 

you're trying to advance, if that's what you mean 17 

by bias. 18 

  MR. AGUGLIA:  Well, he is representing 19 

the ANC here today, so he's sort of an attorney, 20 

in fact.  He is on the ANC.  He is the SMD for 21 

this property.  He has publicly announced that he 22 
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does not want to have a gas station in this ward. 1 

 It's in his papers.  And he's announced before 2 

Mr. Goldstein and Mr. Delfs and myself, and my 3 

clients, that he is opposed to the use of this 4 

property as a gas station.  His -- 5 

  BZA CHAIR LOUD:  But do any of those 6 

things disqualify him from being a witness, or 7 

does it go to your cross -- 8 

  MR. AGUGLIA:  It will go to the weight. 9 

  BZA CHAIR LOUD:  Yes.   10 

  MR. AGUGLIA:  It goes to weight.  Well 11 

then if you'd prefer to take it, then I would ask 12 

you to give him little or no weight because it's 13 

impossible to make an unbiased decision as an 14 

expert if you're totally biased against the use; 15 

and that's mu point. 16 

  BZA CHAIR LOUD:  I gotcha.  Well, you 17 

got to cross him first, and then we'll decide 18 

whether or not it's deserving of little or no 19 

weight depending on the cross. 20 

  MR. AGUGLIA:  Thank you. 21 

  BZA CHAIR LOUD:  And how that goes. But 22 
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I think that my thoughts are that the witness 1 

should be allowed to testify and that he's 2 

qualified with his credentials as an expert in 3 

that arena. 4 

  Are there additional thoughts, Mr. 5 

Turnbull or Mr. Dettman? 6 

  BZA CHAIR LOUD:  Sorry about that.  We 7 

were reviewing some issues around the report of 8 

which we only have one copy. 9 

  I think the thinking is that you're 10 

here as the designated representative of the ANC 11 

for sure.  And, of course, the rules allow you to 12 

give the ANC's report and for the report to be 13 

given great weight, and you're sort of limited in 14 

that regard to exactly what was noticed in the 15 

quorum and the vote and so on and so forth.  But I 16 

think the Board's prepared to allow you to go 17 

beyond that if through your expertise you have 18 

some additional testimony you want to give.  But 19 

we're parsing the parts of that testimony that 20 

relate to the ANC in his great weight versus sort 21 

of add ons or additional insights from your 22 
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perspective as an expert. 1 

  One of the questions I think we had, 2 

and I'll open it up to Mr. Dettman and Mr. 3 

Turnbull, is were you're prepared to testify to as 4 

an expert? 5 

  COMMISSIONER SCHULTHEISS:  Well, I'll 6 

just -- the one example is the signaling timing.  7 

I want to make the point that behavior of traffic 8 

at auto-oriented uses such as gas stations, they 9 

cited as an example the gas station at Calvert and 10 

Wisconsin Avenue.  I just completed a neighborhood 11 

transportation master plan of that neighborhood.  12 

And I assessed traffic crashes at that 13 

intersection. It's one of the higher crash 14 

intersections on the Wisconsin Avenue corridor. 15 

It's particularly hostile environment to 16 

pedestrian.  And I've developed draft plans to 17 

change the design of that intersection to mitigate 18 

the effect of the gas station, which is located at 19 

that location.  So from that perspective, I offer 20 

knowledge and expertise that another ANC 21 

Commissioner just won't possess because they don't 22 
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do these things as part of the regular part of 1 

their job. 2 

  So I can offer observations from that 3 

standpoint.  And then I can talk about hat I 4 

foresee as issues as they relate to, especially in 5 

particular to 706.4 the traffic danger issue as it 6 

relates to the gas station.  So I'll certainly be 7 

speaking to those issues. 8 

  And I just wanted the Board to 9 

understand that I don't come at this as a 10 

hobbyist.  That I really have a set of eyes that 11 

understand transportation systems.  And that I 12 

even bring a particular expertise in the realm of 13 

pedestrian safety.  So I just wanted everyone to 14 

understand that so that they understand that when 15 

I'm saying is sort of, you know, not made up from 16 

whole cloth. 17 

  BZA CHAIR LOUD:  Okay.  Mr. Dettman, 18 

Mr. Turnbull, do you have any concerns with that? 19 

  COMMISSIONER TURNBULL:  I guess my only 20 

concern is bringing in expertise as far as a study 21 

that you're doing which hasn't been vetted before 22 
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a public body and it's simply your personal 1 

viewpoint on something.  And I just question how 2 

valid a study is, making reference to a study on 3 

another gas station, without that study being 4 

fully vented before DDOT; whether it makes sense, 5 

if they agree with it or its pie in the sky, or 6 

doesn't make sense. 7 

  I'm not questioning his abilities as 8 

what he's got a background in.  I'm just 9 

questioning going back into a study that is simply 10 

still on the drawing boards and hasn't been vented 11 

before DDOT. 12 

  MR. DELFS:  Yes. I believe Mr. 13 

Schultheiss is referring to Glover Park 14 

Transportation Study which was a study performed 15 

for DDOT, and that the study has been finalized 16 

and vetted. 17 

  COMMISSIONER TURNBULL:  And the results 18 

are?  Or what -- 19 

  MR. DELFS:  Well, they're final 20 

planning recommendations.  And they're in the 21 

early stages of engineering design for 22 
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implementation. 1 

  COMMISSIONER TURNBULL:  Well, I'm just 2 

worried that you don't bring this before us ahead 3 

of time and clearly lay this out, but lay it at 4 

our feet right now and say here it is.  I think, 5 

was this submitted before, what you had done? 6 

  COMMISSIONER SCHULTHEISS:  Their 7 

citation of this particular gas station is 8 

relatively new to me, new information.  So I'm not 9 

-- the thing that I'm not going to do is say what 10 

happens at that location will happen at 1400 11 

Maryland Avenue.  That is not appropriate and I 12 

cannot make that definitive type of comparison.  13 

So I did not submit the traffic study from Glover 14 

Park and say, "Look, see.  Look what's happening 15 

here.  This is going to happen at Maryland 16 

Avenue."   17 

  There are behavior patterns that 18 

transcend a particular location that are 19 

indicative of gas station, and gas station aside, 20 

automotive dominated property uses, especially 21 

when they're at corner properties.  And this is 22 
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beyond dispute in national studies of access 1 

management.  That's why access management was 2 

developed, and there are a lot of research and 3 

regulations written about that. 4 

  So I thought that that is something 5 

that I don't really need to delve into the 6 

details. I'd be happy to submit to you any 7 

additional information you think is helpful as it 8 

relates to the testimony that I will provide. 9 

  BZA CHAIR LOUD:  You know, I'm 10 

concerned, as Mr. Turnbull is, that if we're going 11 

to let you in as an expert, everybody's got to 12 

play by the same set of rules.  And typically an 13 

expert would have a report, not just made 14 

available to us but made available to Mr. Aguglia. 15 

 He would have the opportunity to vet it and 16 

review it and be prepared with some questions 17 

about it.  It's kind of unfair to unilaterally 18 

spring that everybody, especially the applicant at 19 

the hearing. 20 

  I was thinking that you were concerned 21 

more about offering opinions on what they've 22 
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presented as evidence and your opinions being 1 

given a certain weight because you're trained in 2 

that arena yourself as opposed to you having some 3 

affirmative reports that you were going to be 4 

introducing and supporting and so on and so forth, 5 

without there being any notice to anyone that that 6 

would be occurring today.  I think that that would 7 

be a bit unfair. 8 

  So I'd be very concerned about that 9 

being the thrust that you want to take with 10 

respect to your training and your qualifications 11 

as an expert in this field. 12 

  Did I misread it?  I mean, I thought 13 

that that's where you wanted to go. 14 

  COMMISSIONER SCHULTHEISS:  Yes.  I 15 

think maybe once you see my presentation, you'll 16 

realize I'm not going to try to do that.  But I 17 

wanted to really lay the ground work that I'm not 18 

speaking from Joe Average Person on the Street. 19 

  BZA CHAIR LOUD:  I think we get that.  20 

But I think, again, playing by the same set of 21 

rules for everybody, experts sometimes are asked 22 
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to proffer what they intend to give an expert 1 

opinion on.  And so we're asking you that question 2 

now to feel out whether it's going to be something 3 

that's going to be a surprise for everyone or 4 

specific to challenging some of what the 5 

applicant's expert has already put into the 6 

record. 7 

  COMMISSIONER SCHULTHEISS:  My comments 8 

are going to be -- 9 

  BZA CHAIR LOUD:  And I'm not certain 10 

I'm hearing the answer. 11 

  COMMISSIONER SCHULTHEISS:  -- strictly 12 

related to testimony that's been submitted.  13 

You're not going to see anything new.  And maybe -14 

- I think it's hard to tell is if there's a give 15 

and take in a discussion of where that may lead, I 16 

can't anticipate that.  But my presentation is 17 

geared to everything you've already seen and read. 18 

 And my comments or observations on their project. 19 

  BZA CHAIR LOUD:  Okay.  Board members, 20 

I'm fine with it, if you guys are fine with it.  I 21 

do think that we need to really be clear about 22 
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your presentation on behalf of the ANC, get that 1 

on the record, get that done with.  And then if 2 

you want to close that out and separately go into 3 

any testimony you may have as Mr. Schultheiss and 4 

your unique qualifications in that regard.  Okay? 5 

 Can we move forward?  Okay.    6 

  COMMISSIONER TURNBULL:  If I 7 

understand, you're agreeing to a limited sort of 8 

qualification as to his expertise, or getting back 9 

to your parse out idea of we're going to -- I'm 10 

not sure if you're qualifying what he's an expert 11 

in or -- 12 

  BZA CHAIR LOUD:  Yes, I think where-- 13 

  COMMISSIONER TURNBULL:  -- how he's 14 

going to present it. 15 

  BZA CHAIR LOUD:  Where I'm trying to go 16 

with this is that he's here largely as the ANC 17 

rep. So we want to get that on the record and 18 

behind us.  But also I think any witness could 19 

come before us having heard the testimony of Mr. 20 

Andres and said witness could respond to what they 21 

heard in that three minutes that they would be 22 
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given as a witness. 1 

  The way I see Mr. Schultheiss is that 2 

he's similar in that regard. He's someone who's 3 

here, who has heard the testimony.  But he's 4 

saying to us that I'm not just an average witness. 5 

 I've got some specialized training in 6 

transportation and traffic patterns and so on.  So 7 

that when he gives his testimony in the way that 8 

any witness would give that testimony, he wants it 9 

to be given the weight of someone whose an expert 10 

in that arena.  That's the way I understood what 11 

he was asking us to allow him to do.  If that 12 

makes any sense. 13 

  And so I'm very open to allowing him to 14 

do that, to have specific responses I think to 15 

what Mr. Andres has put on the record. And for us 16 

to give it the weight that we would give an expert 17 

opinion with the clear understanding that Mr. 18 

Aguglia can cross examine him on what he's talking 19 

about. 20 

  Does that clarify it any? 21 

  Okay.  So why don't we move forward 22 
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with that.  You start by giving us the ANC report. 1 

  COMMISSIONER SCHULTHEISS:  Okay.  Well, 2 

the ANC, I guess we've been put in an 3 

uncomfortable situation, obviously.  We've already 4 

discussed the D.C. law as it relates to how you 5 

look to the Comprehensive Plan.  And frankly, from 6 

the ANC's perspective we've come before you Board 7 

numerous times, and I think we've been very 8 

consistent that we are big proponents and 9 

believers in the Comprehensive Plan, and it went 10 

through an extensive public process, voted on by 11 

Council.  It wasn't hidden to any of the property 12 

owners to participate, and they'd choose or not 13 

choose to participate at their discretion.  But 14 

nonetheless, the Comprehensive Plan was adopted.  15 

And we looked to that for guidance.  Because if it 16 

means nothing, then it really calls into question 17 

why did we go through the effort and what are we 18 

trying to evaluate. 19 

  So that's very troubling to me because 20 

we really had no other recourse to introduce the 21 

Comprehensive Plan, as I understand it.  This is 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 387

our hearing to discuss whether this application 1 

will proceed and will exist; whether this gas 2 

station will exist.  There's no recourse to 3 

discuss the Comprehensive Plan based on what I'm 4 

hearing.  But I needed to, on behalf of the ANC, 5 

we really -- this is a big issue that's a big 6 

program if there's no way to deal with the 7 

Comprehensive Plan in reviewing development 8 

projects.  So we want to get this on the record 9 

very clearly that we feel strongly about this 10 

provision.  We think this law applies.  And it's 11 

very hard to reconcile how that law can, from our 12 

perspective, be ignored. 13 

  So with that, we'll move on.  I'll try 14 

to speed through this because the initial part of 15 

this has to deal with that. 16 

  The H Street Overlay.  Exactly this 17 

property is on the edge of the Overlay, it is not 18 

in it. But both edges of the property are within 19 

the Overlay.  From H Street and streetscape 20 

construction perspective, they've surrounded the 21 

property.  They are completely reconstructing 22 
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Maryland Avenue and the 1400 block and the 600 1 

block of 14th Street.  So that's one reason why 2 

the parking regulation signs are a little bit up 3 

in the air.  Well, the contractor has yet to reach 4 

that stage of the process where they will come in 5 

and change that stuff out to the ultimate final 6 

design to support the H Street Main Street. 7 

  BZA CHAIR LOUD:  But this is not in the 8 

H Street Overlay, though, right, this particular 9 

property? 10 

  COMMISSIONER SCHULTHEISS:  1400 11 

Maryland Avenue, and we've been clear about this 12 

all along, does not fall within the technical 13 

Overlay as written into the law. 14 

  BZA CHAIR LOUD:  Okay.   15 

  COMMISSIONER SCHULTHEISS:  It adjoins 16 

it.  It's an abutter, an immediate abutter to it. 17 

  BZA CHAIR LOUD:  I understand.  So 18 

should we move on then to -- the provisions of the 19 

H Street Overlay would not apply to 1400 Maryland 20 

Avenue, right? 21 

  COMMISSIONER SCHULTHEISS:  Well, I feel 22 
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it's important to consider the context of this.  1 

And it relates back to whether the Comprehensive 2 

Plan means anything.  Because the Overlay was 3 

developed during 2002 and '03, and that 4 

Comprehensive Plan followed in 2006 and 5 

incorporated all of that work that went into the H 6 

Street Overlay.  While this property was not 7 

included in the Overlay, it was certainly included 8 

within the updated Comprehensive Plan.  And that's 9 

where we identified the Arts and Entertainment 10 

District of which this property falls within. 11 

  There was discussion earlier about 12 

there not being any pedestrian traffic or not a 13 

need for parking.  I will assertively state that 14 

there is a tremendous need for parking at the curb 15 

side, and that the future vision of this is an 16 

intensive pedestrian use to support the Arts and 17 

Entertainment District, of which this property 18 

falls within very clearly. 19 

  This is also the Gateway from the 20 

Capitol Hill neighborhood to the H Street 21 

corridor. 22 
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  COMMISSIONER TURNBULL:  I believe DDOT 1 

said they would review that. 2 

  COMMISSIONER SCHULTHEISS:  I don't 3 

understand your comment. 4 

  COMMISSIONER TURNBULL:  Why I brought 5 

up the question about the parking and the 6 

representative from DDOT said, and you were right 7 

there, that there is an inconsistency and they 8 

need to review that and go back and look at it.  9 

So why are you continuing to talk about something 10 

that he has already agreed to do. 11 

  COMMISSIONER SCHULTHEISS:  It'll be 12 

relevant in a minute. 13 

  So the Comprehensive Plan, the 14 

submission if you look at whether -- the applicant 15 

has submitted that they meet the future 16 

Comprehensive Plan as shown in this graphic.  They 17 

say that the future vision of it is a low density 18 

commercial use on their property, 1400 Maryland 19 

Avenue.  I'll submit that when you look at this 20 

Comprehensive Plan closely, that is not correct. 21 

  The future projected use by the Office 22 
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of Planning and the Comprehensive Plan is 1 

residential for this property.  It is not 2 

commercial.  You can see there the colors match up 3 

from right to left.  The dashed white lines, which 4 

is the low density commercial, that's the H Street 5 

Overlay.  This property's future vision is 6 

residential. 7 

  The next element of the Comprehensive 8 

Plan, of course as it was spoken to, is this idea 9 

of proliferation -- 10 

  BZA CHAIR LOUD:  I'm sorry. I'm a 11 

little -- maybe it's just me.  I'm clear on why 12 

we're going further and further into the 13 

Comprehensive Plan when Mr. Turnbull testified 14 

earlier that the Zoning Commission is the 15 

appropriate venue to address issues with respect 16 

to the Comprehensive Plan.  The Office of Planning 17 

so testified.  I stated it on the record that it's 18 

beyond the jurisdiction the BZA.  19 

  You have in your submissions specific 20 

references as to how the applicant fails to meet, 21 

you say 704 but I think I mean 706.  Those are the 22 
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jurisdictional issues for the BZA.  It wouldn't be 1 

the Comprehensive Plan stuff.   2 

  And we took note of your concern about 3 

the Comprehensive Plan.  We took note of it. We 4 

allowed your testimony to be on the record so that 5 

it would be on the record.  But it seems now that 6 

we're going further and further into it and 7 

further and further away from the issues pertinent 8 

to the special exception relief sought by the 9 

applicant, or am I missing that? 10 

  We've taken note of concerns about the 11 

Comprehensive Plan 12 

  COMMISSIONER SCHULTHEISS:  Understand. 13 

 Maybe for my comfort, I would appreciate Mr. 14 

Turnbull to tell me where in the process of this 15 

project we would ever discuss the Comprehensive 16 

Plan before the Zoning Commission. 17 

  MS. MONROE:  Can I interject here so I 18 

can -- 19 

  BZA CHAIR LOUD:  Please, yes. 20 

  MS. MONROE:  -- maybe, I don't know, 21 

straighten this out a little bit if I can, at all? 22 
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  The Comprehensive Plan, the BZA has no 1 

jurisdiction to implement the Comprehensive Plan 2 

at all.   3 

  Right now we're under a special 4 

exception request.  The only thing the BZA can do, 5 

and you may want more but I don't think they can 6 

do it; all they can do is look at the special 7 

exception criteria and determine whether or not 8 

this applicant meet those criteria. 9 

  The D.C. Court of Appeals has said over 10 

and over again that's all the BZA can do.  And 11 

also if the applicant actually meets all those 12 

criteria, the Board "ordinarily must grant the 13 

application." 14 

  I'm not telling you they're going to 15 

grant the application.  But that's really the only 16 

thing they have the authority to do. 17 

  If you feel, or if it's true that this 18 

particular site is not consistent with the 19 

Comprehensive Plan or will not be consistent in 20 

the future, I can't advise you what to do, but the 21 

only one who can change that is the Zoning 22 
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Commission.  Because they would change -- if the 1 

zoning is inconsistent with the Comprehensive 2 

Plan, the Zoning Commission can change the zoning 3 

to make it consistent.  But you would petition the 4 

Zoning Commission for that.  The BZA doesn't have 5 

that kind of overall authority.  The BZA can only 6 

look at this case under the special exception 7 

criteria, which are listed in the Zoning 8 

Regulations. 9 

  And the Comprehensive Plan, if 10 

anything, would be guidance.  Under the special 11 

exception criteria that has to be in harmony with 12 

the neighborhood, no adverse impacts, the general 13 

special exception criteria might get into it.  But 14 

they don't really have any authority to do 15 

anything more, except look at it. 16 

  COMMISSIONER SCHULTHEISS:  Well, that 17 

is helpful, but -- 18 

  BZA CHAIR LOUD:  Let me just reiterate 19 

that that Ms. Lori Monroe who is from the Office 20 

of the Attorney General and advises us on legal 21 

issues as we're out here. 22 
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  MS. MONROE:  And just so you know, we 1 

did think about this.  I mean, I read your 2 

pleading.  I talked to my supervisor.  You know, 3 

we discussed the impact of the Comprehensive Plan 4 

versus the Zoning Regulations.  And this has come 5 

up before before the Board, and also before the 6 

Court of Appeals.  And the BZA just can't go any 7 

further than the Zoning Regulations. 8 

  COMMISSIONER TURNBULL:  And Ms. Monroe 9 

was right.  I mean either an ANC is doing 10 

something or the Office of Planning is often 11 

coming before the Zoning Commission with a map 12 

amendment, or some clarification on the map 13 

amendment.  And I think that's really the process 14 

you need to do. 15 

  COMMISSIONER SCHULTHEISS:  It's just 16 

confusing because of that law that was very 17 

specific and directive to the Mayor to correct it. 18 

It's not a vague law.  It's very clear. 19 

  So, I mean, it gets into whether this 20 

fits within a general harmony and intentions of 21 

the planning.  I would argue it doesn't because we 22 
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are not in a shortage of gas stations.  Within a 1 

mile of this location there are 11 gas stations.  2 

Within sight of this gas station there are two. 3 

  Generally speaking is the District 4 

Government supporting gas station development?  I 5 

think the District Government's going out of their 6 

way to support it.  The applicant's just built a 7 

wonderful example on Bladensburg Road where they 8 

have constructed a gas station as part of a 9 

Popeyes.  The purchasing of the gas is from the 10 

lobby of the Popeyes. 11 

  Traffic volumes. So this gets specific 12 

to the concerns of safety and whatnot, and the 13 

operations.  So I think this gets into the 706.4 14 

condition of whether this creates objectionable 15 

traffic conditions. 16 

  As you can see that the major arterials 17 

that the traffic model's relying on are H Street, 18 

Bladensburg Road, Maryland Avenue.  And the reason 19 

for that is these are the only streets that pass 20 

by the property by its nature given the layout of 21 

the streets and the configuration of the roadway 22 
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layout, this is where traffic must come from.  1 

There are a few side streets that come in, but 2 

they carry very, very low traffic volumes.  This 3 

is where the primary customer base is coming from. 4 

  Speaking to that is that this is 5 

commuter-oriented traffic.  The people typically 6 

not residential, a little less concerned about the 7 

neighborhood itself that they're passing through. 8 

 They're on their way to work, not thinking so 9 

much about safety of the residents as they come 10 

through. 11 

  Bladensburg Road, they pass by seven 12 

stations; BP Amoco 600 feet away. We have a gas 13 

station, it's the same thing on inbound on the 14 

other side. 15 

  So there's not a shortage of gas 16 

stations for the route of the commuter. 17 

  This is standing from the property's 18 

driveway, proposed driveway.  You can see the 19 

bicycle lane.  You can see the parking lane to the 20 

left of that, in the lower left corner of the 21 

photograph.  You can see the BP Amoco within view 22 
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at the other end on Florida Avenue.  All that 1 

traffic that passes that Florida Avenue will come 2 

down and make a left into the gas station property 3 

should they want to do so. 4 

  There's also a tremendous amount of 5 

drive-through uses and proliferation but the main 6 

issue with this is thinking about the H Street 7 

businesses.  The Argonaut is shown there, on the 8 

upper right corner. It's a very successful 9 

neighborhood restaurant, a lot of outdoor dining. 10 

 The majority of residents that live in the 11 

neighborhood walk to the Argonaut.  They must pass 12 

through the intersection of 14th and Maryland or 13 

15th and H to cross the street to the Argonaut and 14 

to enter th H Street community.  So all that 15 

commuter traffic that's going to be directed to 16 

and directed to and attracted to the gas station 17 

that the customers are going to have to navigate 18 

that. 19 

  704.4 requires that there be no 20 

objectional traffic conditions.  The ANC will 21 

submit that it is objectionable to the community, 22 
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to the H Street business' community, to the 1 

residences and to the ANC; the elimination of 2 

parking is objectionable condition to us. 3 

  This is their site diagram of the fuel 4 

truck turning onto the property.  The red circles 5 

are areas where parking is likely to need to be 6 

prohibited.  Now they have stated, and it's true, 7 

the 14th Street existing parking regulations, as 8 

this is why we discussed it earlier, it's 9 

prohibited.  And there's actually some 10 

contradictory information on the street out there 11 

today. 12 

  The lower left hand corner of that 13 

photograph, the red, parking today is allowed.  14 

And these photographs are demonstrations that in 15 

the aerial you can see, it's a little harder from 16 

where you're sitting, but the red line it matches 17 

up with the red picture and the blue line matches 18 

up with the blue picture. 19 

  If you look at the red line, people 20 

park there today illegally, and frankly I've not 21 

seen any citations issues.  Because there's been a 22 
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big change of uses of these properties.  There's 1 

no longer the number of curb cuts on that street 2 

that are in use.  And so people have become 3 

accustom to parking there. 4 

  The same thing goes for the blue line 5 

at the Checkers.  You can see a couple objects 6 

from here, but those are parked cars. And you see 7 

in the photograph the lower right parking today is 8 

not prohibited at that location.  And their 9 

proposal is requesting a prohibition so that the 10 

fuel truck, even the shorter fuel truck at 35 11 

feet, can make that turn.  We object to that.  12 

Because we believe this sets a very bad precedent 13 

for District Government agencies for a private 14 

land owner to dictate the use of the public 15 

street.  And the reason I'm saying it in that way 16 

is they're saying they need access to their gas 17 

station for fuel delivery.  That's true, they do. 18 

But in a sense that the site itself is too small 19 

to facilitate certain vehicle movements, it's not 20 

incumbent upon the city to compensate for the 21 

deficiencies of the small private property to make 22 
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up for it.  And in this case they're requesting 1 

parking prohibitions which come at the expense of 2 

the H Street business community and the residents, 3 

again, which we are opposed to. 4 

  That is objectionable.  I would argue 5 

that's an objectionable traffic condition.  Now 6 

the traditional sense of traffic people may think 7 

is moving traffic and signals.  But parking is as 8 

much an element of traffic as anything else in the 9 

public right-of-way. 10 

  Again, speaking to the inconsistencies, 11 

I've designed bike lanes throughout the city.  I 12 

did not design this one, but this is a standard 13 

stripping detail. You'll see there there's a white 14 

line that goes to the curb to that sign.  That 15 

photograph is the sign which says no parking both 16 

directions, but it also has a sign that says no 17 

rush hour parking.  That's a contradictory 18 

message.  And really what's happened is in the 19 

past 14th Street, and in the past thinking of the 20 

DOT, the DOT was very oriented to accommodating 21 

commuter traffic.  There's a lot of parking 22 
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restrictions in place so that during rush hour 1 

we'd have more efficient traffic flow. 2 

  Policy decisions made by the DOT over 3 

the last five to ten years and reflected in the 4 

Comprehensive Plan is a shift away from 5 

accommodating commuters to accommodating the 6 

residents.  And you're seeing much less of this 7 

brush arrow parking restrictions.  And in fact, 8 

our ANC has requested that all these parking 9 

regulations be removed and full time parking be 10 

allowed for the greatest extent feasible on that 11 

street to support the H Street business community. 12 

  You had asked earlier whether there was 13 

a deficiency of parking, whether there's been any 14 

studies.  I'll submit to you the H Street 15 

Northeast Corridor Transportation Traffic Plan 16 

which was developed to develop the H Street 17 

transportation -- the H Street Overlay and the 18 

Transportation Master Plan identified a parking 19 

shortage on the Arts and Entertainment District.  20 

So every curb space is critical to the success of 21 

the businesses that are investing on that 22 
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corridor. 1 

  The other element of this that I'd like 2 

to speak to lastly on parking is, is it's also 3 

would be a leap to say that what you see today is 4 

what you'll see tomorrow.  Those buildings that 5 

you see in the upper left and all the vacant 6 

properties that were cited as what our 7 

neighborhood really looks like, I will say it's 8 

not accurate.  That's not the vision. 9 

  The H Street Plan lays a very clear 10 

vision.  We are going to be what Georgetown and M 11 

Street, fully occupied, thriving businesses.  And 12 

those buildings that you see in that picture that 13 

front H Street but actually have a side on 14th 14 

Street, they fall within the H Street Overlay.  15 

And they're going to be governed by that. 16 

  Those curb cuts are likely to be taken 17 

out as those properties redevelop.  They are auto-18 

dominated uses today.  They will not continue to 19 

be so in the future.  They are going to be more 20 

pedestrian oriented.  So it's very likely that 21 

that entire block will have its curb cuts reduced 22 
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to the greatest extent feasible, except for their 1 

driveway, possibly, if their application approved. 2 

 And the rest of it will be parking. 3 

  Dangerous and objectionable traffic 4 

conditions.  As Mr. Andres accurately stated 5 

earlier, they are going to sign the property.  6 

They're going to say right turn in, right turn 7 

out, no left turns in.  Well, I will submit to you 8 

that traffic signs have little effect, and have 9 

been proven to have little effect on the traveling 10 

public.  If you leave the curb open, the median 11 

open on Maryland Avenue, there's nothing to 12 

prevent the motorist from making a left turn onto 13 

the property, there's noting to prevent the 14 

motorist from making a left turn off the property. 15 

 Those are likely to result in dangerous traffic 16 

conditions.  And they are frequent contributors to 17 

angled crashes and side-swipe maneuvers.  And what 18 

happens with a left turning person on Maryland 19 

Avenue is they're not looking for the pedestrian 20 

on the sidewalk. They are focused and looking on 21 

traffic approaching them.  And that's how you end 22 
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up half of all pedestrian crashes occur, not in 1 

the public streets, but in driveways and 2 

situations exactly like this from national 3 

research. 4 

  So this is a concern.  It's a very 5 

large concern for the ANC from a safety 6 

standpoint.  And, again, the current design lead 7 

us to say this is an objectionable future. 8 

  So again, here's the picture of what's 9 

out there today.  That's the opening.  It's pretty 10 

substantial. 11 

  It was suggested during the Public 12 

Space Committee hearing, and unfortunately I 13 

couldn't be there but I would have corrected them 14 

in this regard, but to extend the median.  And, 15 

unfortunately, you can't see it but you can the 16 

green lines.  And that's the outline of a turning 17 

vehicle.  You can't see the blue lines clearly. 18 

But extending that median back there five feet, 19 

and the median we're talking about is not the one 20 

at the bottom of the picture but the next one 21 

further down five feet.  Extending that five feet 22 
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will make  no difference to the ability of a 1 

vehicle to make a left turn off the property from 2 

Maryland Avenue. 3 

  I did an auto turn analysis, the same 4 

analysis Mr. Andres' software package he utilizes. 5 

 And a vehicle would be able to make that turn 6 

with ease by extending that median five feet.  And 7 

the only way you're going to effectively stop this 8 

maneuver is to close the median completely.  And 9 

that is something that the ANC has requested as a 10 

consideration when you debate this application. 11 

  Another reason that I brought up this 12 

traffic signal timing discrepancy is that it makes 13 

a difference, the 12 seconds makes a big 14 

difference in whether this is considered a 15 

congested intersection and whether it's not.  16 

Because the reality is traffic is skewed from a 17 

commuter -- it has to stayed skewed somewhat to a 18 

commuter perspective.  Traffic signals are now 19 

today geared to provide the predominant movement 20 

of traffic from H Street to Benning Road and H 21 

Street to Bladensburg.  It is not the time that 22 
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that time is not allocated to Maryland Avenue. 1 

  This is a regular feature of the 2 

evening rush hour traffic that you see traffic 3 

backed up through the light.  So obviously you can 4 

see if a motorist tries to make a left turn out of 5 

their property from the driveway, they're going to 6 

have to stop and block through travel lanes from 7 

eastbound towards the Capitol traffic. They're 8 

going to just sit out there in the middle of the 9 

traffic and block it up, or they're going to sit 10 

on the sidewalk blocking the pedestrian way. 11 

  This is not a unique circumstance.  12 

This occurs throughout the year under normal 13 

traffic conditions.  And again, this is likely 14 

what you're going to see is vehicles having to 15 

stop to allow that left turning person out, and 16 

they're not going to have any space to fit into 17 

the traffic streams.  It's going to be a very 18 

uncomfortable and dangerous situation. 19 

  This again, is a view at night. 20 

  This is typical of traffic on 14th 21 

Street in the same time.  Because again, when 22 
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traffic is backed up like this through the light, 1 

people can have difficulty making a left turn into 2 

the traffic stream.  So what happens is then they 3 

block the intersection, you see the light's red 4 

and the Metro bus is blocking the intersection. 5 

Those people end up cutting through the traffic.  6 

The neighborhood has significant concerns about 7 

cut through traffic that result from allowing 8 

excessive movements at this property into the 9 

public right-of-way. 10 

  So, in summary you're focusing on the 11 

706.4 test.  We object to the reduction of parking 12 

to facilitate the private use of the property, 13 

other than a car which would be normally 14 

restricted in front of the actual driveway.  We 15 

understand that's a normal part of the process. 16 

But you start restricting parking away from the 17 

driveway so vehicles can turn, we have great 18 

objections to that. 19 

  We still continue to have a lot of 20 

concerns that 1,300 vehicle trips per day will 21 

cross that sidewalk.  No matter how you slice it, 22 
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that is an uncomfortable number of vehicles 1 

crossing the sidewalk. 2 

  This application has come a long ways 3 

from their initial application, I will submit.  4 

But nonetheless, that's a lot of vehicles crossing 5 

the sidewalk, which is going to create a somewhat 6 

hostile environment.  Because by nature, vehicles 7 

and pedestrians don't mix well together. 8 

  If you look at any great street program 9 

throughout the District, curb cuts are not a part 10 

of that vision.  They don't contribute to the 11 

great street pedestrian friendly vision of what we 12 

are trying to achieve in this corridor. 13 

  Context.  Just to highlight that our 14 

neighborhood is not all vacant properties.  This 15 

is the real context of Maryland Avenue.  It's 16 

highly occupied housing.  It's generally two to 17 

three story bricks, wrought iron fencing and the 18 

brick sidewalks.  This is typical.   19 

  There's not a lot of commercial uses on 20 

Maryland Avenue.  They are very unique to the 1400 21 

block. 22 
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  And I'll cite that there's some 1 

anomalies down there, and you can see this is our 2 

view shed and the Capitol.  It's a little hard in 3 

the picture, but you see the enormous Checkers 4 

sign over there and the CVS billboards.   Our 5 

neighborhood is not excited about seeing more of 6 

this type of stuff now.  Again, the applicant to 7 

their credit has decided to pull that sign back.  8 

But if we start talking about a design that fits 9 

with a neighborhood, this is an example of a show 10 

property in Washington State that they went 11 

through a lot of real careful thought to have it 12 

blend into the property.  And I think as you were 13 

suggesting earlier, Mr. Dettman, that's an example 14 

of a low scale sign that really I think fits more 15 

fittingly in a residential neighborhood versus a 16 

suburban arterial roadway that's six lanes wide 17 

where we have the billboards hanging up over the 18 

air.  This is certainly something we'd like to 19 

see. 20 

  We had also, if in the event under the 21 

criteria if you disagree with our assessment that 22 
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there is objectionable traffic conditions and you 1 

move to approve this project, we would very much 2 

like to see the following conditions applied to 3 

this property: 4 

  They have asked for a 24 hour a day 5 

operation. That would be unique in this 6 

neighborhood. It's something that considering the 7 

fact that this property is located on primarily a 8 

residential street with residences directly across 9 

from it, my neighbors that I'm representing object 10 

to that.  We'd like to see limits on the hours of 11 

operations, and we suggest 6:00 a.m. to 10:00 p.m. 12 

as being reasonable. 13 

  We'd also like to request that any 14 

signs not be illuminated when the business is 15 

closed should you agree to such restrictions.  16 

Because, again, it's just more noise pollution 17 

into the residential houses. 18 

  The applicant also, and maybe it's 19 

fitting with their analysis of the vacant 20 

property, but our neighborhood has fought very 21 

hard over the years to combat the perception of 22 
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we're a crime ridden dangerous neighborhood.  And 1 

the idea that we need to provide bullet proof 2 

glass inside the market is very troubling to us.  3 

It sends a very bad message to people that visit 4 

our neighborhood.  And we totally reject that 5 

provision. 6 

  If the applicant feels that the 7 

installation of their property is going to create 8 

a dangerous condition where people are at risk of 9 

crime, then it really calls into question whether 10 

this is a good thing for our neighborhood.  So we 11 

completely object to the premises that is implied 12 

by installing bullet proof glass to protect the 13 

employees of the property. 14 

  We also agree with the Office of 15 

Planning.  We want no outside exteriors, speakers 16 

and sound amplification.  Maybe they need 17 

something for emergencies, but we don't want any 18 

music playing and blaring at all hours of the day 19 

and night.   20 

  We also don't want light to spill over 21 

into the neighborhood. 22 
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  And again, as I mentioned, the traffic. 1 

 Part of our traffic concern as far as Maryland 2 

Avenue can be mitigated if they agree to close, 3 

the complete closure of that median.  We think 4 

it's not appropriate to rely on police forces to 5 

create good behavior of their patrons.  That's 6 

asking public taxpayers to correct behavior of 7 

their customers that is driven by their site 8 

design.  We think the site design needs to be 9 

correct out of the gate to make it such that 10 

you're not requiring other agencies and tax 11 

dollars to correct behaviors that occur form the 12 

property. 13 

  So we would withdraw our objections and 14 

statements that we think Maryland Avenue is 15 

objectionable if they would agree to the closure 16 

of that median. 17 

  That still doesn't discount our 18 

concerns and concerns would stand even with the 19 

median, that we object to any loss of parking. 20 

  So with that, I will close out our 21 

presentation.  And I appreciate your patience with 22 
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our frustration with the process and the 1 

Comprehensive Plan. 2 

  BZA CHAIR LOUD:  Thank you, Mr. 3 

Schultheiss. 4 

  What I'd like to do now is take an 5 

assessment of where we are.  I promised earlier 6 

that we'd stop about 6:00, get a handle on where 7 

we were.  Because I do think that we're going to 8 

end up losing a Board member very shortly. 9 

  So it's now, I think, about 6:30, or 10 

maybe a little after 6:30.  And I wanted to get, 11 

maybe by show of hands, how many additional 12 

witnesses do we have left for this case?   13 

  Four.  And how many of those witnesses 14 

are for the applicant?  And so three are opposed. 15 

 Okay.   16 

  And, Mr. Aguglia, how long do you think 17 

your cross might be for this witness? 18 

  MR. AGUGLIA:  I only have about six or 19 

seven questions; five minutes. 20 

  BZA CHAIR LOUD:  Okay.  Board members, 21 

looks like we've got a total of four witnesses 22 
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left. And these are three minute witnesses, in the 1 

main.  And there's a cross.  And we learned 2 

earlier today there's going to be cross 3 

opportunity for each of the witnesses as well.  4 

But I do think with some effort on the part of the 5 

applicant and the ANC, we can probably be out of 6 

here in another 30 minutes, 40 minutes tops.  So 7 

with your consent, I'd like to go ahead and keep 8 

this and just bring it to a close in about 30 9 

minutes.  Otherwise, if we're not able to close 10 

this out in the next 30 minutes or so, we are 11 

going to have to continue it to the fall.  So that 12 

would be an awful waste of the time of everyone 13 

that's been down here all day for an opportunity 14 

to give testimony.  So it's going to take 15 

cooperation from everybody, exercise of some 16 

restraint.  But if we can make it through these 17 

four witnesses and the cross in about 30 minutes, 18 

I think we can finish this up today.  Okay. 19 

  MR. AGUGLIA:  Okay. I will be brief. 20 

  BZA CHAIR LOUD:  Okay.   21 

  MR. AGUGLIA:  All right.  Mr. 22 
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Schultheiss, just for the record, are you the SMD 1 

on the ANC for this particular location? 2 

  COMMISSIONER SCHULTHEISS:  I am the SMD 3 

rep, and I'm representing the ANC 6A. 4 

  MR. AGUGLIA:  Is there a gas station in 5 

ANC 6A? 6 

  COMMISSIONER SCHULTHEISS:  There is no 7 

gas station in ANC 6A. 8 

  MR. AGUGLIA:  All right.  Is there 9 

legal parking around the parameter of our location 10 

of the subject property? 11 

  COMMISSIONER SCHULTHEISS:  Parking 12 

today is prohibited around the subject property as 13 

it immediately adjoins the property.   14 

  MR. AGUGLIA:  Your picture of the 15 

congestion in the 1400 block of Maryland Avenue, 16 

when was that picture taken? 17 

  COMMISSIONER SCHULTHEISS:  There are 18 

multiple picture there.  The one picture in the 19 

evening was taken in December last year, just a 20 

couple of weeks before Christmas. I can get the 21 

date from the photographs. 22 
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  The other picture during the daylight 1 

conditions was in March of this year. 2 

  MR. AGUGLIA:  Is it fair to state that 3 

there's more congestion on Maryland Avenue because 4 

of the light rail construction on H Street than 5 

otherwise would be under normal conditions? 6 

  COMMISSIONER SCHULTHEISS:  That is not 7 

the case. It's probably slight more because it can 8 

be a little slower because the road surface is in 9 

terrible shape on Benning Road, as you know, that 10 

can slow down cars.  The real issue is the short 11 

cycle link.  So what happens in traffic, and Mr. 12 

Andres can speak to this, there's a delay when hat 13 

-- 14 

  MR. AGUGLIA:  I'm just asking you to 15 

answer my questions and not testify. 16 

  Is there significant construction now 17 

on -- 18 

  COMMISSIONER SCHULTHEISS:  Today there 19 

is significant construction on H Street, but it 20 

has a very marginal effect on congestion at this 21 

location. 22 
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  MR. AGUGLIA:  Have you done a 1 

pedestrian count around the subject property? 2 

  COMMISSIONER SCHULTHEISS:  The H Street 3 

Corridor Study has -- I'd have to look them up, I 4 

can't remember offhand what they are, honestly. 5 

  MR. AGUGLIA:  Okay.  You made reference 6 

to the unsafe condition of a gas station at 7 

Wisconsin and Calvert.  Is it correct that they 8 

have eight pumps? 9 

  COMMISSIONER SCHULTHEISS:  That's 10 

correct. 11 

  MR. AGUGLIA:  And our proposal was to 12 

have four pumps, fueling pumps? 13 

  COMMISSIONER SCHULTHEISS:  Your 14 

proposal is to have four. 15 

  MR. AGUGLIA:  Okay.  Is it correct that 16 

they have four curb cuts and we're only proposing 17 

two curb cuts? 18 

  COMMISSIONER SCHULTHEISS:  They have 19 

four curb cuts.  You are proposing two. 20 

  MR. AGUGLIA:  Is it correct that their 21 

curb cuts are not within 40 feet -- are within 40 22 
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feet of the intersection and ours are not? 1 

  COMMISSIONER SCHULTHEISS:  Their 2 

property that you cite as an example would be 3 

nonconforming today because the driveways are too 4 

close to the intersection. 5 

  MR. AGUGLIA:  Okay.  The Shell sign 6 

that you showed in Washington State, was that in 7 

suburban or urban? 8 

  COMMISSIONER SCHULTHEISS:  That, 9 

interestingly, was in a suburban area but it was 10 

close to a historic waterfall, actually -- Falls, 11 

so a lot of interest, and as much as Capitol Hill 12 

is a historic neighborhood, I think there's some 13 

similarities. 14 

  MR. AGUGLIA:  No further questions. 15 

  BZA CHAIR LOUD:  Thank you, Mr. 16 

Aguglia. 17 

  Board members, are there any questions 18 

for Mr. Schultheiss? 19 

  VICE CHAIRMAN DETTMAN:  Mr. 20 

Schultheiss, just one question.  Where did you get 21 

the 1300 trips from? 22 
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  COMMISSIONER SCHULTHEISS:  Their 1 

traffic study, and maybe you can direct this 2 

question to Mr. Andres.  They project 650 vehicles 3 

per day.  That's based on ITE guidelines. Will 4 

come to a four pump gas station with a mini-mart. 5 

 So 650 vehicles will come onto the property.  6 

They must also leave the property.  That is each 7 

vehicle it constitutes two trips across the 8 

pedestrian sidewalk for a total of 1,300. 9 

  VICE CHAIRMAN DETTMAN:  But isn't that 10 

accounted for?  I'm looking on page 13 of the 11 

traffic study under the weekday 24 hour. The 650 12 

is composed of 326 in and 325 out. So it's really 13 

651 public space crossings. 14 

  COMMISSIONER SCHULTHEISS:  I don't 15 

believe that's a 24 hour count.  That's the rush 16 

hour traffic. 17 

  MR. ANDRES:  No, not during a rush 18 

hour.  During a rush hour in order to get the 1300 19 

vehicles that you're talking about would require 20 

650 vehicles.  There's no way that the site 21 

generates 650 vehicles in an hour. 22 
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  COMMISSIONER SCHULTHEISS:  Yes. I'm not 1 

suggesting that's in one hour.  That's the day's 2 

use.  Their study called out 650 vehicle trips are 3 

generated by a four pump gas station. 4 

  VICE CHAIRMAN DETTMAN:  Over a 24 hour 5 

period it says. 6 

  COMMISSIONER SCHULTHEISS:  Right, or 7 

whatever hours it says. 8 

  VICE CHAIRMAN DETTMAN:  Okay.   9 

  BZA CHAIR LOUD:  Thank you, Mr. 10 

Dettman. 11 

  Anything, Mr. Turnbull? 12 

  COMMISSIONER TURNBULL:  No questions. 13 

  BZA CHAIR LOUD:  Okay.  Why don't we 14 

now then turn to persons who are in support of the 15 

application.  Why don't you step forward and 16 

you'll be allowed three minutes for your 17 

testimony.  To be followed by persons who in 18 

opposition. 19 

  So if you're in support of the 20 

application, how would be the time to step forward 21 

and give your testimony. 22 
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  MR. AGUGLIA:  Former Councilmember -- 1 

Council Chair John Ray is submitted his written 2 

testimony for the record.  And in the interest of 3 

time will not speak. 4 

  BZA CHAIR LOUD:  Thank you. I did see 5 

the Honorable John Ray out there and acknowledged 6 

his presence for wonderful years of service to the 7 

city.  We appreciate that.  And we will take note 8 

of your written testimony and make sure that's a 9 

part of our record for our deliberation. 10 

  Now if there are persons who are in 11 

opposition to the application, now would be the 12 

time to step forward.  And I believe everyone who 13 

is stepping forward has been sworn in, but if for 14 

some reason you were not sworn in, Ms. Bailey can 15 

swear you in now.  And you will be given three 16 

minutes. 17 

  Do we have enough seats the table?  18 

Okay.   I see three folks -- I actually see four 19 

folks stepping forward to give testimony in 20 

opposition.  Okay.  All right. So we got four 21 

folks to testify in opposition. 22 
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  Each of you will be given three 1 

minutes.  And why don't we start with 2 

introductions, perhaps going from my far right to 3 

my far left and then we can come back to far right 4 

for the testimony. 5 

  MR. FISHMAN:  Okay.  My name is Aryeh 6 

Fishman.  And I'm at a resident at 646 14th 7 

Street, Northeast.  I live directly across the 8 

street from the proposed site of this gas station. 9 

  MR. MAGNUSON:  My name is Scott 10 

Magnuson.  I'm an owner of the Argonaut, located 11 

at 1430 Maryland Avenue.  Also a resident that 12 

lives at 1230 Linden Place, about 22 blocks away. 13 

  MS. HEYLIGER:  I'm Meryl Heyliger.  And 14 

I live at 1426 F Street, which is a block away. 15 

  MS. BAKOTA:  My name is Mary Bakota.  16 

And I -- 17 

  BZA CHAIR LOUD:  We can't hear you for 18 

some reason. 19 

  MS. BAKOTA:  I'm sorry.  I didn't push 20 

hard enough. 21 

  BZA CHAIR LOUD:  Okay.   22 
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  MS. BAKOTA:  My name is Mary Bakota.  1 

And I live probably 300 feet from the proposed gas 2 

station on a street called Elliott. 3 

  BZA CHAIR LOUD:  Thank you to each of 4 

you.  And also appreciate your patience in waiting 5 

for your opportunity to testify this evening. 6 

  Why don't we begin on my far right, and 7 

just three minutes.  And you don't have to take 8 

the whole three if you don't need them.  And then 9 

we'll go straight down the list. 10 

  MR. FISHMAN:  Sorry. I'm afraid I'm 11 

sure I'm going to use the three minutes. 12 

  But quickly, I want to go to, I guess, 13 

one, the context of the neighborhood for sure has 14 

changed greatly since I've been living here for 15 

the last seven years.  First of all, I think it's 16 

fair to say that the pedestrian count has gone up 17 

quite a lot and is not just the people from the 18 

residence area.  We now have quite a lot of folk 19 

who have taken up my parking place, anyways, in my 20 

block.  And make it very difficult for me to find 21 

a space.  I live just across the street. 22 
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  Another aspect of the parking is 1 

despite the fact that you all have, you know, some 2 

signs up there the reality is on Sundays those 3 

signs are not enforced.  It has been practice and 4 

custom for years and years for the folks who go to 5 

church right across the street to use those 6 

spaces.  I might add in the evening time, it is 7 

regularly use.  The point of seeing those curb 8 

cuts go away, in fact improve the parking 9 

situation quite a lot. 10 

  I want to also go to the aspect about 11 

crime.  It's very disturbing to me, again, the 12 

bullet proof glass aspect of this proposal.  We 13 

have certainly, everyone in this area has 14 

experienced quite a lot of nuisance behavior in 15 

the sense of voyeuring as well as crime at gas 16 

stations.  As far as I can recall, the D.C. 17 

Council has in fact introduced legislation around 18 

that issue in the past. 19 

  I'd be very discouraged, frankly, to 20 

see the area turn into a 24/7 kind of area.  None 21 

of the other businesses currently operate as such. 22 
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 If these folks go on 24/7, so will the rest of 1 

the area.  And that's not what we're trying to 2 

achieve. 3 

  Going to again the safety issue.  I 4 

frankly would tell you I come home very evening 5 

and I see a lot of problems with congestion at 6 

that corner on both sides.  I'm not an expert, but 7 

my sense as a resident is that it's a significant 8 

problem.  We've complained about speeding going 9 

across from Florida Avenue on 14th Street going 10 

south for years.  So that is a considerable 11 

problem at that location that we're continuing to 12 

be concerned about. 13 

  I want to also go to the fact that 14 

there's no question this is going to discourage 15 

further development of the area.  So I think that 16 

there's no question about that one. 17 

  Again, I really would note that the 18 

folks who showed up here, you know mostly were 19 

folks who have lived in the area, invested in the 20 

area.  None of us are paid to give testimony.  You 21 

know, I realize there are folks who are paid to do 22 
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so, but you know they don't have to live in our 1 

neighborhood.  So I think you ought to give the 2 

resident's voices a bit more weight than, let's 3 

say, paid lobbyists. 4 

  Lastly, I think I want to really note, 5 

you know these folks that put the record at issue 6 

by saying they haven't an excellent record, that's 7 

just completely untrue.  They let this property go 8 

fallow for three years.  There's no relevance to 9 

the past use at this point, no one who came to 10 

this neighborhood expects this to be used in the 11 

manner in the manner they're suggesting.  So I 12 

think it's completely a farce that they would 13 

advance such a notion.  We've all relied on the 14 

fact that it has not been used in that manner. 15 

  So I think that covers it.  Pedestrian 16 

count, congestion, crime, the nature of the use 17 

which I think it just patently inconsistent with 18 

where the neighborhood is at today.   19 

  I think it's also worth noting that, 20 

again, about the aspect of comparables.  I don't 21 

think it's fair to say that they raise comparables 22 
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in some of the city to serve their purposes.  1 

Then, you know, let's face.  It doesn't sound like 2 

they're comparable at all. 3 

  BZA CHAIR LOUD:  I think the three 4 

minutes are up.  Let me thank you for your 5 

testimony. 6 

  If you didn't get the opportunity to 7 

finish it, you can feel free to submit it, the 8 

written version, on the record.  As I said, if you 9 

didn't an opportunity to do so. 10 

  MR. FISHMAN:  How long would that be 11 

open to do so? 12 

  BZA CHAIR LOUD:  We're going to decide 13 

later.  We haven't made the decision yet.  We'll 14 

deliberate that at the close of the applicant's 15 

case. 16 

  MR. FISHMAN:  Okay.  Because I would 17 

appreciate also being able to enter a letter that 18 

was written by our representative, Tommy Wells, 19 

Mary Cheh, as well as Kwame Brown in opposition to 20 

this proposal as well. 21 

  BZA CHAIR LOUD:  Okay.  Well take those 22 
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issues up. 1 

  MR. FISHMAN:  Yes, very wide objections 2 

to this proposal 3 

  BZA CHAIR LOUD:  Thank you.  Thank you 4 

again for your patience. 5 

  Yes, sir? 6 

  MR. MAGNUSON:  Yes.  I have a few 7 

concerns.  First, the Argonaut.  We've been 8 

considered the first of the new wave of places to 9 

open on H Street. We opened four years ago.  In 10 

that time we have transitioned from more of a 11 

neighborhood to -- from more a neighborhood place 12 

to, you know a little bit of a good mix of people 13 

that travel from other parts of the city to come 14 

to the Argonaut, as well as the whole 15 

neighborhood. 16 

  Plus, we're family focused as well.  So 17 

a lot of our walkers that go by this site have 18 

kids, they pass the site everyday.  There is no 19 

parking in the area.  There's eight or nine other 20 

establishments on H that pushes all the parking 21 

into the neighborhood. 22 
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  I know for a fact when they blocked the 1 

curb cuts on Maryland Avenue, they also moved the 2 

bus stop that was right in front of their property 3 

to the opposite side in front of the church to 4 

open that section up for parking.  So basically 5 

what you guys are going to do, and DDOT can 6 

probably do a study to find out more about this, 7 

but that bus stop was moved to the opposite side 8 

of the street to open up that whole for parking.  9 

The signs might not be taken down yet because the 10 

construction's not done, but I'd like to see how 11 

many parking spaces now we're going to lose 12 

because of their curb cut when we petitioned and 13 

had the bus stop moved to the opposite side of the 14 

intersection. 15 

  So I mean the whole area just is dying 16 

for parking and there's not enough to go around. 17 

  There is a lot more pedestrian traffic 18 

in that area than I think you guys are aware of.  19 

Everybody in the community is out.  Everybody in 20 

this area is involved in the community and gets 21 

out and supports the community.  So there are a 22 
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lot of bike riders and there are a lot of people 1 

out.  There's a ton of children in the area. 2 

  Yes, there are some vacant buildings.  3 

When I opened four years, I can guarantee that 4 

there was 50 percent more vacant buildings than 5 

there are now.  A lot of these buildings that 6 

they're saying are vacant have just been sold or 7 

bought, or in the middle of undergoing 8 

reconstruction.  And this area is just an up and 9 

coming area that we're trying to support the right 10 

image.  And I think to take away any parking or 11 

just the community has been very involved. So we 12 

are looking for a safe neighborhood that has ample 13 

parking. 14 

  I mean, if I get home after 5:00, 15 

there's no parking for me at my house, and I'm 16 

adjacent to H Street.  So I won't be able to park 17 

tonight.   18 

  But that's it.  I just -- you know, we 19 

need the parking. 20 

  And to go to about the good neighbor 21 

thing.  They've been leasing the lot for over a 22 
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year now. They've done no kind of upkeep on the 1 

lot.  There's always been stuff thrown on the lot. 2 

 They say they're good neighbors, but they can't 3 

even keep the lot right now.  I mean it's an 4 

eyesore, obviously, but it's also a dump, or it 5 

was a car parking lot, or any other number of 6 

things that it's been used for while they've been 7 

in control of the lot. So I don't think that this 8 

good neighbor thing is, really, a little up there. 9 

  Thank you. 10 

  BZA CHAIR LOUD:  Thank you. And again, 11 

appreciate your patience in waiting for your 12 

opportunity.  And it sounds like you did finish 13 

your testimony, but if you didn't, you can feel 14 

free to submit it in writing. 15 

  Good afternoon, or I should say good 16 

early evening. 17 

  MS. HEYLIGER:  I appreciate the 18 

opportunity just to speak and to just say that I'm 19 

in complete, obviously, with my neighbors about 20 

our opposition to having a gas station.  And for 21 

me the biggest thing is about the future of our 22 
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neighborhood, and particularly because I have a 1 

seven month old and my husband I, you know, we 2 

talk about where is she going to play, where is 3 

she going to walk to, that kind of thing.  Right 4 

now we walk to the businesses that are already in 5 

place.  In addition to the Argonaut, there are 6 

several on H Street that we walk to. 7 

  I know that when I walk or get gas at 8 

any of the other stations, I feel very 9 

uncomfortable.  There's a lot of people that 10 

loiter, a lot of people who will say can I help 11 

you pump your gas, whatever it is, it doesn't make 12 

me feel safe.  And so just the idea of a gas 13 

station there where the chance of that happening 14 

is disconcerting to me.  And also for just the 15 

reasons that were said about the development 16 

that's happening.  We're so optimistic about our 17 

community's change.  And so to see another gas 18 

station when you can see a gas station down the 19 

street, to see another huge sign when there's 20 

already several huge signs to me is more a setback 21 

than it is progress and anything that would 22 
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contribute to H Street's development or to that 1 

whole corridor's development. 2 

  So that's my biggest piece, and 3 

obviously very important to me because we've been 4 

here.  And my daughter's been patient, and it is 5 

really important for us to see that things are 6 

changing for the better and not just another gas 7 

station that to me seems like kind of similar to 8 

what's already been there and what we're wanting 9 

not to be there. 10 

  One of the pictures that I saw in the -11 

- rather one of the pictures that I did not see 12 

was that there is a building that is being 13 

renovated right now that was a gas station, that 14 

was looking just as bad as that space where the 15 

gas station is now, or maybe it was an auto repair 16 

place.  But anyway, it's getting renovated right 17 

now and it's going to be, I think, a pizza place. 18 

But down the street from there is H Street Country 19 

Club.  And down the street from that is the Atlas 20 

Theater and the dance studio, which I walk to.  21 

And so there's just things that I think this to me 22 
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is just like I said, just kind of a drawback to 1 

the things that are coming, or are already 2 

starting to show. 3 

  BZA CHAIR LOUD:  Thank you for your 4 

patience as well.  And when your daughter is old 5 

enough to understand, please let her know that a 6 

BZA found her to be an absolutely adorable witness 7 

today.  And, indeed, all afternoon.  And thank her 8 

for her patience, too.  She's been very well 9 

received. 10 

  Yes, you're our final witness.  Again, 11 

I don't know if we're picking you up. 12 

  MS. BAKOTA:  There we go. 13 

  BZA CHAIR LOUD:  Okay.   14 

  MS. BAKOTA:  My name is Mary Bakota.  15 

And I also agree with my neighbor over there that 16 

it is my main avenue from my house to get to H 17 

Street where we do go to the Argonaut, we go to 18 

the Country Club, we go to Grand Filmores.  I go 19 

to everyday the Joy of Motion to my dance.  And it 20 

is very much intimate to us that part of walking, 21 

or even going to CVS or up to the Safeway. 22 
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  So, at any rate, I feel very privileged 1 

that we have Bill Schultheiss to represent us as 2 

an ANC.  I have been hearings to where an 3 

unprepared ANC will tie up the hearing for hours, 4 

not able to keep a thread of thought going.  So I 5 

personally am thrilled about short his 6 

presentation was and how concise. 7 

  I don't know where the date came from 8 

1995, but I've been there since 1989, and I've 9 

never seen a gas station on that property.  It's 10 

always been abandoned cars mainly to use for the 11 

body shop across, which is now being renovated. 12 

Across 14th Street from them. 13 

  Occasionally they had a for sale sign 14 

on a few of the autos.  But I don't know where 15 

that came from, that date.  But I've been there 16 

since '89 and there's been no gas station at that 17 

site. 18 

  There was though, however, a Checkers, 19 

a lovely ironically enough Shell station that was 20 

fabulous repair shop.  And we all used it.  And 21 

Mr. Charles in 1994 decided to leave it because he 22 
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didn't have enough gas revenue and Shell was sort 1 

of strongarming him to put in a convenience store. 2 

 And he had so little revenue from gas, and then 3 

even less with them making him buy chips and Cokes 4 

and all that stuff.  He just decided to go on and 5 

go up to Bladensburg and New York Avenue to open 6 

up his body shop.  And the Shell station then was 7 

completely closed down, abandoned for years.  I 8 

don't know when the Checkers was built. But I 9 

would really advise anybody who is going to be a 10 

general manager of that Shell station to take 11 

advice from Mr. Charles and his example.  It was 12 

not a revenue maker, and he left a very good 13 

business where he had all the neighbors going to 14 

him for auto body to go up to Bladensburg and New 15 

York Avenue. 16 

  Let's see what else I got here. Oh, 17 

yes.  The BP is around our house, 350 feet away, 18 

which I mean really you just can't believe when 19 

you're sitting there at the site of the proposed 20 

gas station looking right there at this other gas 21 

station.  There is panhandling, there is 22 
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loitering.  I've gone and gotten the meals, I 1 

mean, you name it, they just keep coming.  And 2 

they will come over 350 feet over to our next new 3 

gas station if that's what you all want, and 4 

panhandle and loiter right there.  And it's just 5 

our everyday life.  It is right in our face. 6 

  I really, as you said, see it as a step 7 

back.  8 

  And the bullet proof glass, we've got 9 

enough bullet proof glass in our neighborhood.  10 

Just one more is, as you said, a step back for us. 11 

  BZA CHAIR LOUD:  I do believe the three 12 

minutes is passed, 13 

  MR. BAKOTA:  Oh, okay. 14 

  BZA CHAIR LOUD:  As I understand it, 15 

correct?  So if you didn't get a chance to finish, 16 

you can submit your testimony in writing for the 17 

record to Ms. Bailey. 18 

  MS. BAKOTA:  Is this off now? 19 

  BZA CHAIR LOUD:  I think it's still on, 20 

you have to push the button to cut it off. 21 

  Again, thank each of you. 22 
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  We're now at the point where if Board 1 

members have any questions for each of you or the 2 

applicant or the ANC does, this would be the time 3 

to ask those questions. 4 

  I don't see any.  No one has any 5 

questions for you.  So thank you again. You can 6 

feel free now to leave if that's what you'd like 7 

to do, or remain for the closeout of the 8 

proceedings.  We should be closing out very 9 

shortly now. 10 

  MR. FISHMAN:  I'm sorry, before I 11 

leave, would you be able to tell us how long, 12 

again, you'll be able to accept written testimony 13 

from us? 14 

  BZA CHAIR LOUD:  Yes. We're going to do 15 

that right after closing remarks by the applicant, 16 

we'll engage in a dialogue among ourselves about 17 

the next steps.  And that dialogue will include 18 

some discussion about what might be appropriate to 19 

include in the record and how long to leave it 20 

open, et cetera. 21 

  MR. FISHMAN:  Thank you very much. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 440

  BZA CHAIR LOUD:  Thank you. Thank you. 1 

  MS. BAKOTA:  I also have an exhibit 2 

that I forgot to show you all, and that was the 3 

signatures of the neighborhood.  Those don't 4 

include the online signatures.  These are the 5 

written signatures.  Where can I give that? 6 

  BZA CHAIR LOUD:  Okay.  Do you have a 7 

copy for Mr. Aguglia? 8 

  MS. BAKOTA:  We don't.  Okay.  We 9 

don't. 10 

  BZA CHAIR LOUD:  You do not? 11 

  MS. BAKOTA:  This is the actual -- we 12 

can submit it later, I guess. 13 

  BZA CHAIR LOUD:  Okay.  Mr. Aguglia, 14 

did you have any issues with respect to this 15 

petition? 16 

  MR. AGUGLIA:  No. 17 

  BZA CHAIR LOUD:  Okay.  So you can 18 

submit it, and perhaps we can have a copy made for 19 

Mr. Aguglia, as well as the ANC.  Okay?  All 20 

right. 21 

  Mr. Aguglia, we turn back to you now 22 
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for closing remarks. 1 

  MR. AGUGLIA:  I believe that we have 2 

met the special exception test.  The agencies have 3 

recommended approval.  I ask you to approve our 4 

project.  Thank you. 5 

  BZA CHAIR LOUD:  Thank you.  I think I 6 

want to thank certainly personally and perhaps on 7 

behalf of the entire Board the parties, the ANC, 8 

the witnesses, Office of Planning, Department of 9 

Transportation for a really fine job, and a lot of 10 

patience in working through a number of issues 11 

regarding Comprehensive Plan, et cetera.  So to 12 

all the parties and witnesses and agencies, thank 13 

you for your participation today. 14 

  I think in terms of our next steps one 15 

option, obviously, would be to deliberate the case 16 

today.  I don't think I'm ready, personally.  But 17 

we want to hear from others.  And then the other 18 

option would be to set it for a reasonable date 19 

where we can deliberate and see if there's 20 

anything that we need to get to complete the 21 

record. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 442

  So I can't necessarily think of 1 

anything that I would need to complete the record. 2 

But I certainly want to hear from you guys on 3 

that, and then perhaps we can select some dates 4 

around those submissions, if there any, and select 5 

a deliberation date. 6 

  VICE CHAIRMAN DETTMAN:  Mr. Chairman, I 7 

like yourself, need some more time to kind of take 8 

all this in.   9 

  I'll commend the applicant, the ANC and 10 

everyone here for putting in so much time to this 11 

case.  The design has come an extremely way. 12 

  With that being said, I do think I need 13 

a little bit more information in the record in 14 

order to analyze this under 706. 15 

  The first one, Mr. Schultheiss makes a 16 

lot of very good points with respect to eastbound 17 

traffic on Maryland Avenue and the current 18 

condition of the right-of-way.  As the right-of-19 

way currently stands, as its designed, I think 20 

that what Mr. Schultheiss laid out is likely to 21 

happen with respect to left turns and what people 22 
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are going to do to get around that.  And so I 1 

guess my question would be to DDOT, a few 2 

questions. 3 

  One is that on their site plan the 4 

applicant has proffered to extend the median five 5 

feet. The ANC has said that that's not going to 6 

make a difference.  Is it going to make a 7 

difference, or is this actually going to require 8 

the closing the median? 9 

  And then I guess a follow-up question 10 

there would be, and this I think it's going to 11 

require you to go back and talk to your colleagues 12 

and supervisors, because I think what we need to 13 

know is what's the likelihood that that's going to 14 

happen. 15 

  So when we decide this if DDOT was able 16 

to come back and say there's no way we're going to 17 

close that median, or we're going to close, I 18 

think it's going to help us with respect to 19 

adverse traffic impacts. 20 

  Also I would suggest looking into if 21 

you're going to require right hand turns only out 22 
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of the site onto Maryland Avenue, I've done it 1 

before in that situation.  I'm going to go to the 2 

next light and hang a U turn.  So at the current, 3 

where the median hits the intersection right now 4 

at 14th and Maryland, does that need to be 5 

reengineered?  If you're going to close the 6 

median, do you need to pull that back? 7 

  And I think finally with respect to the 8 

potential loss of parking along Maryland Avenue as 9 

a result of trucks making a left hand turn onto 10 

14th Street, confirm whether or not parking is 11 

actually allowed there on the south side of 12 

Maryland Avenue.  If it's an actual potential 13 

conflict given the turning diagrams that have been 14 

offered by the applicant, as well as could that 15 

situation be resolved by pulling the median back a 16 

little bit?  Essentially opening up the box so 17 

that the truck could actually turn it a little bit 18 

shorter. 19 

  So that's the kind of information I 20 

think I'm going to need with respect to this 21 

median in order to analyze it in terms of adverse 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 445

impact on traffic. 1 

  And finally, I do have a standing 2 

concern about the sign.  And I'm looking at 706.5 3 

where it says: "The Board may impose requirements 4 

pertaining to design, appearance, screening or 5 

lighting, or other requirements it deems necessary 6 

to protect adjacent or nearby property."  The fact 7 

that it's lite, I see a potential for adverse 8 

impact on spillover on light.  Many of our 9 

regulations say that light needs to be directed 10 

downwards, like the canopy.  This is not going to 11 

be directed downward. 12 

  I think the size is not fitting for a 13 

L'Enfant Street in the original city and on an 14 

avenue that radiates from the Capitol.  I think 15 

this is a Gateway, and I think it should be 16 

treated accordingly. 17 

  So maybe there's an opportunity to 18 

lower it.  I'm not suggesting that it be designed 19 

exactly the way Mr. Schultheiss offered up with 20 

his example from Washington.  But maybe there's a 21 

common midpoint here between what's proposed and 22 
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what he showed.  And I'm not suggesting that this 1 

is even possible, but maybe there's an opportunity 2 

for a little compromise that if you were to design 3 

something similar to what was showed, public space 4 

might be amenable to moving it closer to the 5 

corner.  That would be in the public space.  6 

That's not my recommendation, but perhaps it's an 7 

opportunity for a compromise here. 8 

  So those are my comments. 9 

  BZA CHAIR LOUD:  Thank you, Mr. 10 

Dettman. Just a point of clarification with 11 

respect to the signage issue, which I tend to 12 

agree with you on in terms of the size of it and 13 

it being lite and so on.  But in terms of a 14 

follow-up action, were you sharing that on the 15 

record sort of as some dialogue with the applicant 16 

or is there a specific sort of submission you're 17 

looking for connected to that? 18 

  VICE CHAIRMAN DETTMAN:  No. I'm not.  19 

We have the design before us.  And the applicant 20 

has the right to go forward with what's been 21 

proposed.  I guess I'm just sharing my concern, 22 
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especially with respect to that provision I read, 1 

706.5, as well as what we need to look at in terms 2 

of adverse impact.  But I do have some concerns 3 

about the sign.  And my follow-up comments in 4 

terms of lowering it or going back to public 5 

space, I don't want that to be interpreted as me 6 

offering up a solution that's going to work and 7 

equate to an approval by the Board. It's not.  But 8 

I see room for flexibility here.  And perhaps you 9 

can explore that if you want. 10 

  BZA CHAIR LOUD:  Thank you.  I think 11 

especially the reference to 706.5 I think was 12 

really great in tying it to the whole sign gateway 13 

type issue.   14 

  So, Mr. Turnbull? 15 

  COMMISSIONER TURNBULL:  Thank you, Mr. 16 

Chair. 17 

  I would agree with Mr. Dettman on those 18 

issues.  I think the applicant wouldn't mind to 19 

submit an alternate for a sign for us.  I think 20 

that would be appropriate. 21 

  I guess getting back to the other 22 
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thing, one of the other items that Mr. Dettman 1 

touched upon was the median.  And there were 2 

several aspects.  But again, that's controlled by 3 

DDOT, not the applicant as to what size that is.  4 

And again just clarifying, is this a DDOT 5 

initiative or would you be looking for -- would 6 

DDOT be looking for the applicant to pick up the 7 

change? 8 

  MR. DELFS:  Going back to some of the 9 

original questions that Mr. Dettman raised, I 10 

think he was right on target.  And in agreeing 11 

with what Mr. Schultheiss presented. In fact, one 12 

of the early things, early items that DDOT picked 13 

up on right off the bat was how to control that 14 

access from Maryland Avenue.  That's in fact why 15 

we asked them to model right out at the Maryland 16 

Avenue access point.  We anticipated that it might 17 

be necessary to actually close that median 18 

altogether. 19 

  I would offer that the Public Space 20 

Committee may have made a bit of misstep on the 21 

condition they made for extending the median five 22 
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feet.  In my opinion you either do it, or you 1 

don't.  I think that that actually causes safety 2 

problems that we don't want to incur. 3 

  DDOT will take a closer look at it.  4 

But, Mr. Turnbull, in answer to your question we 5 

perceived this as an infrastructure change that's 6 

created by the private site.  This is something 7 

that would be a mitigation.  Any change to the 8 

median, pulling it back or closing the median, we 9 

would require that to be at the expense of the 10 

applicant.  11 

  The last comment I'll make is it gets a 12 

little bit tricky as well because I believe that 13 

that median break also serves the Checkers across 14 

the street.  The Checkers has three or four access 15 

points, and I would offer that they don't need 16 

that one, but I'm sure they would feel 17 

differently,. 18 

  COMMISSIONER TURNBULL:  Interesting.  19 

Yes.   20 

  I guess the other issue, which was a 21 

Catch 22, is the ANC wanted to restrict the hours 22 
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to 6:00 a.m. to 10:00 p.m., which I think you're 1 

looking for 24 hours. 2 

  MR. AGUGLIA:  Absolutely.  It's a huge 3 

safety concern for us. 4 

  COMMISSIONER TURNBULL:  And OP has put 5 

that gasoline deliveries should not be made 6 

between the hours of 7:00 a.m. to 9:00 p.m.  So 7 

there's a Catch 22 if you got to close at 10:00, 8 

how do you deliver gas.  So kind of -- but anyway, 9 

that's I think the ANC request. May be a little 10 

bit -- but I don't know what another business plan 11 

would be.  I don't know if there is a compromise 12 

on the part of the applicant for a different 13 

business plan other than 24 hours. 14 

  BZA CHAIR LOUD:  I don't know the 15 

answer to your question.  I think it's a good 16 

question. 17 

  COMMISSIONER TURNBULL:  Well, I don't 18 

if the applicant, if he wants to take it under 19 

advisement or pretty much fixed in place. 20 

  MR. AGUGLIA:  At this point we'll take 21 

under advisement. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 451

  MR. BERHANE:  We'll take under 1 

advisement, but we've made significant changes 2 

from our original plan. 3 

  COMMISSIONER TURNBULL:  Oh, I realize 4 

that.  And I applaud you for all the changes. 5 

  MR. BERHANE:  And one thing I would 6 

like to add -- to point out is the pictures that 7 

were put up by Mr. Schultheiss about the traffic 8 

congestion are not accurate.  As we know, and DDOT 9 

could attest to that.  There's been construction 10 

going on for two years there to work on the light 11 

rail.  And the reason why all those cars are 12 

backed up is because of that, it's not because of 13 

Maryland Avenue being busy or 14th Street being 14 

busy. It's never been like that, except for now, 15 

because of the light rail construction.  So it's a 16 

little misleading in the presentation there. 17 

  BZA CHAIR LOUD:  Why don't we do this, 18 

because we don't want to open this up for another 19 

round of testimony and counter testimony and cross 20 

examination.  I think we're pretty much at the 21 

close of the testimony. And the Board, you know, 22 
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can kind of gauge the weight to give different 1 

things that are a part of the record. 2 

  Mr. Dettman has asked specifically for 3 

some things from DDOT.  And the whole issue of who 4 

pays for it is separate from the issue of getting 5 

the report from DDOT back, right?  So we're still 6 

looking to have a supplemental report from DDOT 7 

based on some kind of site or field visit out 8 

there that would confirm the allowability of the 9 

part on the south side.  I think Maryland Avenue 10 

you said, correct? 11 

  Then you wanted also to have them 12 

confirm whether you can close the median 13 

altogether.  Just as is that something even 14 

possible.  And then if it is possible, is it 15 

desirable in this circumstance.  Okay.   16 

  And then the third thing you wanted 17 

from DDOT I was not clear on. 18 

  VICE CHAIRMAN DETTMAN:  I think it was 19 

related to the parking along the south curb of 20 

Maryland Avenue.  The ANC had testified to that 21 

the truck turning templates are going to show that 22 
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there's going to be removal of parking. 1 

  BZA CHAIR LOUD:  Okay.   2 

  VICE CHAIRMAN DETTMAN:  And for DDOT 3 

just to confirm if that in fact is going to be the 4 

case. 5 

  BZA CHAIR LOUD:  Okay.  And I think-- 6 

  VICE CHAIRMAN DETTMAN:  If they see a 7 

problem there. 8 

  MR. DELFS:  If I might just chime in 9 

there also. 10 

  BZA CHAIR LOUD:  Yes. 11 

  MR. DELFS:  I believe that the approval 12 

that was issued by the Public Space Committee was 13 

a conditional approval and one of those conditions 14 

was that there would be no impact to public street 15 

parking. 16 

  So that's something that also has been 17 

identified through that body. 18 

  BZA CHAIR LOUD:  Okay.  Okay.  The 19 

second thing that we were looking at, and I think 20 

we sort of agreed on, it was having the applicant 21 

resubmit the signage issue with -- yes.  With an 22 
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actual redesigned sigh.  Is that correct?  Correct 1 

me on it. 2 

  VICE CHAIRMAN DETTMAN:  I always 3 

hesitate to request design changes because we're 4 

not a design review panel here. 5 

  BZA CHAIR LOUD:  Yes. 6 

  VICE CHAIRMAN DETTMAN:  We've 7 

encouraged applicants to revisit the design of 8 

their sign.  I think the provision here that I 9 

read before gives us the flexibility to encourage 10 

the applicant to look at that.  But, again, as I 11 

stated the applicant has the right to go forward 12 

with the plan that they've submitted to us. 13 

  BZA CHAIR LOUD:  Okay.  So then we 14 

don't want to do that? 15 

  VICE CHAIRMAN DETTMAN:  No, I'd like to 16 

see them revisit it. 17 

  BZA CHAIR LOUD:  I'm fine with -- 18 

  VICE CHAIRMAN DETTMAN:  Because, you 19 

know, to go forward with the plan they had before 20 

us, they run the risk of us looking at it and 21 

saying oh well under adverse impact to 22 
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neighborhood, we see that this is going to 1 

adversely impact the neighborhood. 2 

  BZA CHAIR LOUD:  So in revisiting, do 3 

you think that they would resubmit under 705.6?  4 

The concerns you've raised about 706.5, that they 5 

would -- 6 

  VICE CHAIRMAN DETTMAN:  If they make 7 

design changes, yes. 8 

  BZA CHAIR LOUD:  Okay.   9 

  VICE CHAIRMAN DETTMAN:  Yes. 10 

  BZA CHAIR LOUD:  Okay.   11 

  COMMISSIONER TURNBULL:  Mr. Dettman, 12 

you're so subtle. 13 

  BZA CHAIR LOUD:  Now let's talk about 14 

some dates for submitting those things, providing 15 

copies to the other parties in the case and then 16 

we can work from those dates to schedule it for 17 

deliberation. 18 

  How long do you think it will take you 19 

over transportation to file the supplemental 20 

report? 21 

  MR. DELFS:  How long do you need? 22 
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  BZA CHAIR LOUD:  Well, we're probably 1 

going to go on a recess without deciding this 2 

case. But would love to be able to decide it in 3 

September, you know early September. 4 

  MR. DELFS:  Okay.   5 

  BZA CHAIR LOUD:  So that means 6 

sometimes in August, perhaps so that there'd be 7 

enough time for the ANC to respond to it, for the 8 

applicant to respond to it. 9 

  MR. DELFS:  We can do that. 10 

  BZA CHAIR LOUD:  So what are you 11 

thinking?  Mid-August? 12 

  MR. DELFS:  If mid-August works for the 13 

Board, I think we can hit that date. 14 

  BZA CHAIR LOUD:  Okay.  Why don't we 15 

say the third week in August, that Friday, what is 16 

that date? 17 

  MS. BAILEY:  Twenty-first, Mr. 18 

Chairman. 19 

  BZA CHAIR LOUD:  Okay.  Friday, August 20 

21st.  And then provide copies for the ANC.   21 

  Is that the way it would normally work, 22 
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Mr. Goldstein, or would they give a copy to you 1 

and Office of Planning and then you would then 2 

provide it.  Okay.  Well, I know they're going to 3 

give it to us. But I mean in terms of making sure 4 

that it gets to other parties in the case, 5 

certainly the ANC and the applicant. 6 

  MR. LAWSON:  It could work either way. 7 

We're certainly comfortable with DDOT providing 8 

copies to all the parties directly or we'd be 9 

happy to; either one. 10 

  BZA CHAIR LOUD:  Let's keep it real 11 

simple.  If DDOT can provide the copies directly 12 

to the parties in the case, and obviously to OZ as 13 

well as OP and then those parties would be given, 14 

do you think you can turn around a review in two 15 

weeks from August 21?  Does that sound good, Mr, 16 

Delfs?  Okay. 17 

  So two weeks from August 21, Friday, 18 

would be the deadline to submit any responses to 19 

the DDOT report to the Office of Zoning and to the 20 

other parties in the case. 21 

  And then I believe we could probably 22 
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set this for deliberation around the third Tuesday 1 

in September. That would give us enough time to 2 

review everything.  And come back out with a 3 

decision on this. 4 

  Are you going to be around on the 3rd 5 

Tuesday?  Okay.  What's the date for the third 6 

Tuesday and what does the calendar look like? 7 

  MS. BAILEY:  The 15th, Mr. Chairman. 8 

  BZA CHAIR LOUD:  The 15th.  I know 9 

didn't we set something for that this morning? 10 

  MS. BAILEY:  We did. 11 

  BZA CHAIR LOUD:  The 22nd would be the 12 

third Tuesday.  Okay.  So the 22nd would be the 13 

third Tuesday. 14 

  MS. BAILEY:  I'm sorry. 15 

  BZA CHAIR LOUD:  Okay.  And what are we 16 

looking for the 22nd? 17 

  MS. BAILEY:  No, I have -- maybe I'm 18 

just tired.  But the third Tuesday in September is 19 

September 15th.  So are you saying, Mr. Chairman, 20 

you want it not on the 15th but the 22nd, which is 21 

the fourth Tuesday? 22 
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  VICE CHAIRMAN DETTMAN:  We meet on the 1 

1st and the 8th, correct? 2 

  MS. BAILEY:  And the 15th. 3 

  BZA CHAIR LOUD:  And the 15th.  So to 4 

me we might as well do it on the 15th.  Let's do 5 

it the third Tuesday. 6 

  MS. BAILEY:  Which is the 15th? 7 

  BZA CHAIR LOUD:  Which is the 15th. 8 

  MS. BAILEY:  Okay.   9 

  BZA CHAIR LOUD:  We come back from 10 

recess, I guess, on the 1st. 11 

  Are you not here on the 15th?  That's 12 

the third Tuesday?  Hold on for one second. 13 

  Mr. Turnbull -- 14 

  COMMISSIONER TURNBULL:  I'm not.  You 15 

have a hearing that morning.  But if the Public 16 

Meeting is obviously first, I'll be here. 17 

  BZA CHAIR LOUD:  Right. We'll do it 18 

that way.  Okay.  If it's not inconvenient for 19 

you, then -- 20 

  COMMISSIONER TURNBULL:  No, I'll be 21 

here. 22 
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  BZA CHAIR LOUD:  Because this case has 1 

been going around and around and around for some 2 

time.  So I think to finally bring it to a close 3 

will help everybody out. 4 

  So let's say the third Tuesday, the 5 

15th will be the deliberation Public Meeting on 6 

it. 7 

  Now finally one of the witnesses had 8 

mentioned that there were some letters from 9 

Councilmembers that I think have already been 10 

written, it's just a question of getting them in 11 

the record.  And typically we allow Councilmember 12 

letters in the record. I'm surprised that they're 13 

not already in our records.  So unless there are 14 

any objections about that, we would put that same 15 

August 21 deadline for those letters. 16 

  Mr. Aguglia, did you have any concerns? 17 

  MR. AGUGLIA:  I have no objection. 18 

  BZA CHAIR LOUD:  Okay.   19 

  MR. AGUGLIA:  Now I missed something, 20 

when is my deadline to file our revisions, if any, 21 

in reference to Mr. Dettman's suggestions about 22 
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the sign and the lighting for the sign? 1 

  BZA CHAIR LOUD:  I'm sorry.  I thought 2 

-- for me that was going to the same, August 21 3 

deadline. 4 

  MR. AGUGLIA:  Okay.   5 

  BZA CHAIR LOUD:  And then the same two 6 

week turn around time for the parties to respond 7 

to that. 8 

  MR. AGUGLIA:  Okay.   9 

  BZA CHAIR LOUD:  Okay. 10 

  MS. BAILEY:  Mr. Chairman, would it be 11 

appropriate for me just to repeat those dates to 12 

make sure that I'm on the same page with everyone? 13 

  BZA CHAIR LOUD:  Yes, please. 14 

  MS. BAILEY:  The submissions from the 15 

applicant, the Office of Planning and DDOT is 16 

August 21st.  The responses, September the 4th.  17 

And then the Board is going to consider the 18 

decision September 15th at the Public Meeting, 19 

that's the morning of September 15th. 20 

  BZA CHAIR LOUD:  That's correct. That's 21 

correct. And it's real important for the parties 22 
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and applicant to meet those deadlines so that 1 

we'll be prepared by September 15th. In other 2 

words if it comes in September 13th and September 3 

14th, it makes it really hard for us to be really 4 

ready to come out and deliberate on it.  So I 5 

think you have the dates correct. 6 

  Is there anything further on this case, 7 

Board members?  Yes, sir? 8 

  Yes, you do need to be on the 9 

microphone. 10 

  MR. FISHMAN:  I just wanted to once 11 

again ask for a clarification.  You mentioned it 12 

was possible for witnesses to submit written 13 

testimony.  Am I to presume that those should also 14 

be in by the 4th of September? 15 

  BZA CHAIR LOUD:  Yes. We're talking 16 

about the witnesses who appeared here today. 17 

  MR. FISHMAN:  Yes. That's correct. 18 

  BZA CHAIR LOUD:  Okay.  Yes. August 21. 19 

  MR. FISHMAN:  Thank you. 20 

  BZA CHAIR LOUD:  Okay.  And again, it's 21 

just the testimony that you gave today. 22 
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  MR. FISHMAN:  Well, I guess I'm going 1 

to ask the question, you had a witness for the 2 

proponents, it was written testimony, and again if 3 

I'd been able to hear that, there might have been 4 

things I'd wished to respond.  So I guess I'm 5 

asking that we are actually able to review the 6 

proponent's testimony and respond to that as well? 7 

  BZA CHAIR LOUD:  The time period for 8 

that would have passed.  I think that our record 9 

is full without that type of evaluation by 10 

witnesses of other witness' testimony. Certainly, 11 

you can --  12 

  MR. FISHMAN:  I mean, I won't argue it 13 

but I mean it seems that you got it handed to you 14 

today, none of us on the other side have had an 15 

opportunity to see what's in it.  And had that 16 

witness offered up oral testimony, we would have 17 

had the opportunity to address that.  And it seems 18 

to me that may be worth the Board's consideration. 19 

But that's all I'll say to that. 20 

  BZA CHAIR LOUD:  Again, I appreciate 21 

that. But when I look at, unless I'm missing 22 
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something, we're looking at strict 206 analysis of 1 

the case and the criteria set out in section 206. 2 

 Witness' evaluation of other witness' testimony I 3 

don't think ties in critically to section 206 for 4 

us.  But if other Board members feel differently, 5 

certainly it's an open door. 6 

  COMMISSIONER TURNBULL:  Mr. Chairman, I 7 

think the testimony by witnesses is basically the 8 

testimony by witnesses, otherwise the person who 9 

handed in that could respond to their testimony. 10 

You get into a whole argument of process, which 11 

giving testimony is simply what you feel at the 12 

time and the points you want to make.  It's not an 13 

argumentative process where you go back and forth, 14 

I don't believe.  I've never seen where we've had 15 

that where people are giving back and giving 16 

debates on other people's testimony. 17 

  You give your testimony, you make your 18 

points and we move on. 19 

  BZA CHAIR LOUD:  Yes, I tend to agree 20 

with you on that point.  I think with respect to 21 

all of the witnesses that testified, focusing on 22 
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206 is the best way to advance the position that 1 

you want to undertake.  So, I understand the point 2 

being made, but I'm with Mr. Turnbull in terms of 3 

having some finality so we can put this case in 4 

posture for final deliberation. 5 

  Mr. Dettman, did you have anything to 6 

add to that? 7 

  Okay.  Then is there anything further 8 

on this case, Mr. Bailey. 9 

  MS. BAILEY: Quickly, Mr. Chairman.  Ms. 10 

Bakota had indicated that she had something for 11 

the record.  Did someone get that information?  12 

Okay. So I'll just get it from you. 13 

  That's it, Mr. Chairman. 14 

  BZA CHAIR LOUD:  Okay.  Thank you.  And 15 

this hearing is adjourned. 16 

  Whereupon, the Public Hearing was 17 

adjourned at 7:20 p.m.) 18 
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